
fUBl,~r copy
identifying data deleted to
prevent-'clearly unwarrant~

. invasion ofpers()~alprivacy

v,s. 'Department of Homeland Security
20 Mass Ave., N.W., Rm. 3000
Washington, DC 20529

u.s. Citizenship
and Immigration
Services

FILE: EAC05 229 51737 Office: VERMONT SERVICE CENTER Date: DEC 13 2007
INRE: Petitioner:

Beneficiary:

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

Robert P. Wiemann, Chief
Administrative. Appeals Office

www.uscis.gov



EAC 05 229 51737
Page 2

DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied. '\

The petitioner is a non-profit global Chinese TV network that seeks to employ the beneficiary as a producer.
The petitioner, therefore, endeavors to classifY the beneficiary as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.c.
§ 1101(a)(15)(H)(i)(b). The director denied the petition because the proffered position is not a specialty

. occupation. The director also found that the beneficiary is not eligible for a change of nonimmigrant status
because she had violated her B-2 nonimmigrant status.

Pursuant to 8 9.f.R. § 248.3(g), there is no provision for an appeal from the denial of a change of status. As
this office does not have jurisdiction over the portion of the director's decision regarding the beneficiary's
request for a change of status, this issue will not be reviewed.

The recordof'proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; (2) the.
director's request for evidence (RFE); (3) the petitioner's response to the director's request; (4) the director's
denial letter; and (5) the Form I-290B, with new counsel's brief. The AAO reviewed the record in its entirety
before reaching its decision. .

The issue before the AAO is w~ether the proffered position qualifies as a specialty occupation. To meet its
burden of proof in this regard, the petitioner must establish that the job it is offering to the beneficiary meets
the following statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.c. § 1184(i)(1), defines the term "specialty occupation" as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, 'mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor's degree or higher ina specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.
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Pursuant to 8 C.f.R.§ 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
. '

the following criteria:

, (1) A baccalaureate or higher degree or its 'equivalent IS normally the mlmmum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel ,positions among
similar organizations or, in the alternative, an employer may show that its particular

, '

position is so complex or unique that it can be performed only by an individual with a
degree;

(3) The employer normally requires a degree or its equivalent for the position; or ,

(4) The nature of ,the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) consistently interprets the term "degree" in the above criteria to
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proffered position.

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position's title. The specific duties of the proffered position, combined with the nature of the petitioning
entity's business operations, are factors to be considered. CIS must examine the ultimate employment of the

, alien, and determine whether the position qualifies as a specialty occupation.' Cf Defensor v. Meissner, 201 F.
3d 384 (5 th Cir. 2000). The critical element is not the title of the position nor an employer's self-imposed
standards, but whether the position actually requires the th~oretical and practical application of a body of
highly specialized knowledge, and the attainment of abaccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner seeks the beneficiary's services as a producer. Evidence of the beneficiary's duties includes:
. ". .

. the petitioner's July 28, 2005 letter in support of the petition and the petitioner's October 8, 2005 response to
the director's request for evidence. As stated by the petitioner, the proposed duties are as follows:

• Choose, organize, and analyze materials for topics and stories;

• Utilize resources to provide topics and talking points;

.• Coordinate programs for writers, directors, managers, and other personnel throughout the
production process;

• Monitor post-production processes;
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• Perform management activities such as scheduling and planning;

• Determine the talk show's content and establish production schedules and management
policies;

• Compose and edit scripts or provide the screenwriters with story outlines from which scripts
can be written;

• Conduct staff meetings to discuss production progress and objectives;

• Resolve personnel problems; and

• Produce shows for special events.

The director found that the proposed producer duties do not require a bachelor's degree. Citing the
Department of Labor's (DOL) Occupational Outlook Handbook (Handbook), the director noted that the
minimum requirement for entry into the position was not a baccalaureate degree or its equivalent in a specific
specialty. The director concluded that the petitioner failed to establish any of the criteria found at 8 C.F.R.
§ 214.2(h)(4)(iii)(A).

On appeal, counsel states, in part, that the director'~ decision is erroneous and that a TV producer position.
definitely falls within the scope of a specialty occupation. Counsel also states that the DOL's Dictionary of
Occupational Titles (DOT) recognizes that a radiolTV producer must have a general educational development
(GED) of 6 and a specific vocational preparation (SVP) of 8, which indicates that a bachelor's degree.is the
minimum requirement for an academic degree. Counsel states further that the beneficiary's degree in
philosophy perfectly matches the job requirements.

Upon review of the record, the petitioner has established none of the four criteria outlined III

8 C.F.R. § 214.2(h)(4)(iii)(A).Therefore, the proffered position is not a specialty occupation.

The AAO turns first to the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(1) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement forentry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree. Factors often
considered by CIS when determining these criteria include: whether the Handbook reports that the industry,
requires a degree; whether the industry's professional association has made a degree a minimum entry
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.
Minn. 1999)(quoting HirdiBlakerCorp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).
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The AAO routinely consults the Handbook for its infonnation about the duties and educational requirements of
particular occupations. The AAO does not concur with counsel that the proffered position is a specialty
occupation. No evidence in the Handbook, 2006-07 edition, under the occupational. category of Actors,
Producers, and Directors, indicates that a baccalaureate or higher degree, or its equivalent, is nonnally required
for producer jobs. Further, although infonnation on the petition reflects that the petitioner was established in
2002, has 70 employees and a gross annual income of $2.5 million, the record contains no evidence in support of
these claims, such as quarterly wage reports and federal, income tax returns. Simply going on record without
supporting documentary evidence is not sufficient for the purpose of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of
California, 14 I&N Dec. 190 (Reg. Comm. 1972)).

The AAO acknowledges counsel's reference to DOT and the GED/SVP levels for a radiolTV producer.
However, the AAO does not consider the DOT to be a persuasive source of infonnation as to whether a job
requires the attainment of a baccalaureate or higher degree (or its equivalent) in a specific specialty. DOT
provides only general infonnation' regarding the tasks and work activities associated with a particular
occupation, as well as the education, training, and experience required to perfonn the duties of that
occupation. GED and SVP ratings are meant to indicate only the total number of years of vocational
preparation required for a particular occupation. They do not describe how those years are to be divided
among training, fonnal education, and experience and they do not specify the particular type of degree, if any,
that a position would require.

Accordingly, the petitioner has not established the proffered position as a specialty occupation under 8 C.F.R.
§ 214.2(h)(iii)(A)(1).

The record does not contain any evidence regarding parallel positions in the petitioner's industry. Nor does the
record include any evidence from finns, individuals, or professional associations regarding an industry standard.
In the alternative, the petitioner may show that the proffered position is so complex or unique that only an
individual with a degree can perfonn the work associated with the position. In the instant petition, the petitioner
has submitted insufficient documentation to distinguish the proffered position from similar but non-degreed
employment.

The petitioner has failed to establish the proffered position as a specialty occupation under either prong of the
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

'The AAO now turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) - the employer nonnally requires a
degree or its equivalent for the position. In response to the director's RFE, the petitioner's Director of Human
Resources stated that a baccalaureate degree in fields such as Chinese and western history, Chinese art
perfonnances, politiys, economics, philosophy, religion, and Chinese culture, is the minimum requirement for
the producers in many of the petitioner's programs. As supporting documentation, the Director of Human
Resources submitted the names of seven employees, their respectiv:e programs, and evidence of their
educational backgrounds, including copies of the following degrees: Master of Arts Communication, Master
of Arts Communication Management, Bachelor of Fine Arts, Doctor of Philosophy, and Master of Arts. The
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AAQ usually reviews the petitioner's past employment practices as well as the histories, including names and
dates of employment, of those employees with degrees who previously held the position, and copies of those
employees' diplomas to aid in· determining the third criterion. Although the petitioner indicates it was
established in 2002 and has 70 employees, the record does not contain a record of the petitioner's
employment practices pertaining to all of its producers from its establishment in 2002, as well their
educational histories. Nor does the record contain an organizational chart to clarify the division of duties of
the petitioner's 70 employees. Accordingly, the petitioner has failed to establish the referenced criterion at
8 C.F.R: § 214.2(h)(4)(iii)(A)(3) based on its normal hiring practices.

Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4) - the nature ofthe specific duties is
so specialized and complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

Counsel states, on appeal, that the detailed description of the proposed duties demonstrates that "even requiring
attainment of such higher degree as Masters, or Ph.D. is not exaggerating." The petitioner, however, has not
established that they exceed in scope, specialization, or complexity those usually performed by producers, an
occupational category that does not require a baccalaureate or higher degree in a specific specialty. Further, as
indicated earlier in· this decision, the petitioner's unsupported claims regarding the basic information of its
business do not establish a requirement for the level of knowledge requisite for this criterion. Therefore, the
evidence does not establish that the proffered position is a specialty occupation under 8 C.F .R.
§ 214.2(h)(4)(iii)(A)(4).

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
.specialty occupation.

The burden ofproof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.


