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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is a systems and software design, development, and implementation business that seeks to
employ the beneficiary as a programmer analyst. The petitioner, therefore, endeavors to classify the beneficiary
as a nonimmigrant worker in a specialty occupation pursuant to section 101(a)(l5)(H)(i)(b) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The director denied the petition because the
petitioner has not demonstrated that it actually intends to employ the beneficiary in a specialty occupation, or
that a specialty occupation is available at the location specified on the labor condition application.

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the
director's request for evidence; (3) the petitioner's response to the director's request; (4) the director's denial
letter; and (5) Form 1-290B, with the petitioner's brief. The AAO reviewed the record in its entirety before
reaching its decision.

The first issue before the AAO is whether the proffered position qualifies as a specialty occupation. To meet
its burden of proof in this regard, the petitioner must establish that the job it is offering to the beneficiary
meets the following statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(I), defines the term "specialty occupation" as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(l) A baccalaureate or higher degree or its equivalent IS normally the minimum
requirement for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a
degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) consistently interprets the term "degree" in the above criteria to
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proffered position.

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position's title. The specific duties of the proffered position, combined with the nature of the petitioning
entity's business operations, are factors to be considered. CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf Defensor v. Meissner, 201 F.
3d 384 (5th Cir. 2000). The critical element is not the title of the position nor an employer's self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner seeks the beneficiary's services as a programmer analyst. Evidence of the beneficiary's duties
includes: the Form 1-129; the petitioner's April 12, 2004 cover letter in support of the petition; and the
petitioner's July 11, 2005 response to the director's request for evidence. As stated by the petitioner, the
proposed duties are as follows:

• Analysis of user requirements, procedures, and problems to automate processmg and to
improve existing computer systems and applications;

• Write specific programs by breaking down computer processing steps in a logical series of
instructions, then code these instructions in programming languages and advanced artificial
languages;

• Analysis of business procedures and problems to define data, systems, and program functions
and to convert systems and programs to business specifications;

• Consult with hardware engineers and other engineering staff to evaluate interface between
hardware and software, and operational and performance requirements of overall system;
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• Formulate and design software system, using scientific analysis and mathematical models to
predict and measure outcome and consequences of design;

• Confer with personnel of units involved to analyze current operational procedures, identify
problems, and learn specific input and output requirements;

• Write detailed description of user needs, program functions and steps required to develop or
modify computer program;

• Review computer systems capabilities work flow and scheduling limitations to determine if
requested program or program change is possible within existing system;

• Analysis of business procedure and problems to redefine data and convert it to programmable
[form] for EDP;

• Study existing information processing system to evaluate effectiveness and develop new system
to improve production or work flow as required;

• Conduct studies pertaining to development of new information systems to meet current project
needs; [and]

• Plan and prepare technical reports, memoranda and instructional manuals as documentation of
program development. Upgrade systems and correct errors to maintain system after
implementation.

In his denial, the director found that the petitioner's agency agreement and purchase order with Software
Quality Associates, LLC, naming the beneficiary to perform work at the Massachusetts business Amicore, do
not corroborate the beneficiary's specific project and proposed duties as described by the petitioner, or specify
the address of the beneficiary's actual worksite. The director found further that the labor condition application
is not valid for the intended work location in Massachusetts.

On appeal, the petitioner's president states, in part, that the petitioner is a computer consulting business and is
not an employment agency, and that the beneficiary "will be part of the in-house project team responsible for
the design and development of the [Web Standardization] project." She states further that the petitioner
rotates its professional employees among various projects with its end clients and that these employees are
simultaneously involved in several projects, thus making it impossible to identify their exact itineraries. She
also states: "Whenever a professional changes the location of his Service the petitioner obtains a new LCA
from the Department of Labor for the job location ..."

At the outset, the record contains an unexplained inconsistency. Information on the beneficiary's itinerary that
was submitted in response to the director's request for additional evidence reflects that the beneficiary would
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be working at a third-party client location in Massachusetts. On appeal , however, the petitioner's president
makes no mention of the beneficiary's duties at this third-party location, but instead submits a copy of an
in-house "Web Standardization" project and asserts that the beneficiary would be working on this in-house
project at the petitioner's address. The record contains no explanation for this inconsistency. It is incumbent
upon the petitioner to resolve any inconsistencies in the record by independent objective evidence. Any
attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent
objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988).
Doubt cast on any aspect of the petitioner's proof may, of course , lead to a reevaluation of the reliability and
sufficiency of the remaining evidence offered in support of the visa petition. Matter ofHo , 19 I&N Dec. 582,
591 (BIA 1988). The petitioner must establish eligibility at the time of filing the nonimmigrant visa petition.
A visa petition may not be approved at a future date after the petitioner or beneficiary becomes eligible under
a new set of facts. Matter ofMichelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978).

Further, although information on the petition that was signed by the petitioner's president on April 15, 2005
reflects that the petitioner has a gross annual income of $1 million, the record contains no evidence in support
of this claim. It is noted that the petitioner's 2003 federal income tax return reflects only $531,218.00 in gross
receipts or sales. Going on record without supporting documentary evidence is not sufficient for purposes of
meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998)
(citing Matter ofTreasure Craft ofCalifornia, 14 I&N Dec. 190 (Reg. Comm. 1972)).

The evidence of record establishes that the petitioner is an employment contractor in that the petitioner will
place the beneficiary at multiple work locations to perform services established by contractual agreements for
third-party companies. The beneficiary's itinerary specifies that he would be working at a third-party client
location in Massachusetts. As stated by the director in his decision, however, neither the agency agreement
nor the work order/purchase order contains a description of the duties the beneficiary would perform for this
client and, therefore, the petitioner has not established the proffered position as a specialty occupation.

The court in Defensor v, Meissner, 201 F. 3d 384 (5th Cir. 2000) held that for the purpose of determining
whether a proffered position is a specialty occupation, the petitioner acting as an employment contractor is
merely a "token employer," while the entity for which the services are to be performed is the "more relevant
employer." The Defensor court recognized that evidence of the client companies' job requirements is critical
where the work is to be performed for entities other than the petitioner. The court held that the legacy
Immigration and Naturalization Service had reasonably interpreted the statute and regulations as requiring the
petitioner to produce evidence that a proffered position qualifies as a specialty occupation on the basis of the
requirements imposed by the entities using the beneficiary's services.

As the record contains insufficient documentation that establishes the specific duties the beneficiary would
perform under contract for the petitioner's client in Massachusetts, the AAO cannot analyze whether these
duties would require at least a baccalaureate degree or the equivalent in a specific specialty, as required for
classification as a specialty occupation. Accordingly, the petitioner has not established that the proposed
position qualifies as a specialty occupation under any of the criteria at 8 C.F.R. § 214.2(h)(4)(A) or that the
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beneficiary would be coming temporarily to the United States to perform the duties of a specialty occupation
pursuant to 8 C.F.R. § 214.2(h)(l)(B)(1).

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(B), the petitioner shall submit the following with an H-IB petition
involving a specialty occupation:

1. A certification from the Secretary of Labor that the petitioner has filed a labor condition
application with the Secretary,

2. A statement that it will comply with the terms of the labor condition application for the duration
of the alien's authorized period of stay,

3. Evidence that the alien qualifies to perform services in the specialty occupation....

In his decision, the director also found that the petitioner had not established that a specialty occupation is
available at the location specified on the labor condition application.

On appeal, the petitioner states, in part: "Whenever a professional changes the location of his Service the
petitioner obtains a new LCA from the Department of Labor for the job location and places it on its HIBI file
for the beneficiary."

Upon review of the record in its entirety, the AAO finds that the Labor Condition Application (LCA) filed by
the petitioner is not valid. The LCA lists the work location as Lincoln, Nebraska. The letter of support filed with
petition indicates that the beneficiary will work both on-site and off-site. Further, the beneficiary's itinerary
submitted in response to the director's request for additional evidence reflects that the beneficiary will work
off-site at the petitioner's client's premises in Massachusetts, a geographical area not covered by the LCA. To the
extent that beneficiary will provide services to petitioner's client in Massachusetts, the work would not be
covered by the Lincoln, Nebraska location on the LCA. For this additional reason, the petition may not be
approved.

In view of the foregoing, the petitioner has not overcome the director's objections. For these reasons, the petition
may not be approved. Accordingly, the AAO shall not disturb the director's denial of the petition.

The burden ofproof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.


