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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is a major supplier of aviation parts and components. It seeks to employ the beneficiary as a
financial specialist. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in
a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The director denied the petition determining that the record contained
insufficient information to establish that the petitioner had made a credible offer of employment and that the
petitioner's offer is authentic.

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; (2) the
director's request for evidence; (3) counsel and petitioner's responses to the director's request; (4) the
director's denial letter; and (5) the Form 1-290B, with counsel's brief and a letter from the petitioner's
executive vice president. The AAO reviewed the record in its entirety before reaching its decision.

The issue before the AAO is whether the record establishes the availability of a reasonable and credible job
offer sufficient to establish that the proffered position qualifies as a specialty occupation. To meet its burden
of proof in this regard, the petitioner must establish that the job it is offering to the beneficiary meets the
following statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the tenn "specialty occupation" as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:



WAC 05 214 50998

Page 3

(1) A baccalaureate or higher degree or its equivalent is normally the rmmmum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a
degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) consistently interprets the term "degree" in the above criteria to
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proffered position.

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position's title. The specific duties of the proffered position, combined with the nature of the petitioning
entity's business operations, are factors to be considered. CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf Defensor v. Meissner, 201 F.
3d 384 (5th Cir. 2000). The critical element is not the title of the position nor an employer's self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner seeks the beneficiary's services as a financial specialist. Evidence of the beneficiary's duties
includes: the Form 1-129; the petitioner's July 25,2005 letter in support of the petition; and the petitioner and
counsel's responses to the director's request for evidence, dated November 29,2005 and November 30, 2005,
respectively. As stated by the petitioner's executive vice president in the July 25, 2005 letter appended to the
petition, the proposed duties are as follows:

[H]e shall utilize computer model to analysis [sic] the matrix of our financial and management
report; utilizes [sic] the data obtained to make recommendations to the top management to
maximize profits. Such modal [sic] analysis may include but [is] not limited to supply and demand
curves; inventory carrying costs; international monetary fluctuations. His analytical reports shall
also be used to compare to the budgets and forecast prepared by our various departments for the top
management to develop and formulate strategies and implementing our long-term goals.

The petitioner's executive vice president further describes the proposed duties in his November 29, 2005
letter, in part, as follows:
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The retaining of [the beneficiary] as our Financial Specialist is with the view that we are in a
continuous expanding mode. We are developing our market in China, Taiwan, Singapore,
Indonesia and the surrounding countries in the East Asia and the Pacific region. After [the
beneficiary] familiarized himself in our operation and be able [sic] to integrate his thoughts and
talent in our system, we expected him to provide us with regional and per country reports on the
general economy of each targeted country beginning with the East Asia and Pacific Region
such that we can identify our objectives and ascertain the uncontrollable variables.

In his denial, the director found that the petitioner has not demonstrated that it requires the services of a
financial analyst. The director found further that the record contains a discrepancy regarding the number of
the petitioner's employees: the petitioner's organizational chart reflects 92 employees, as opposed to the 46
reflected on the petitioner's list of administrative employees.

On appeal, the petitioner's executive vice president states, in part, that the director incorrectly paraphrased the
job description of the proffered position. He states: "The key difference appears to be the fact that we, as top
management are responsible for the formulation of strategies, development and implementation of our
long-term goal utilizing the reports prepared by our 'Financial Specialist' by comparing the same with the
reports from the various departments in our operation." He also states: "We certainly do not require the
service of a Financial Analyst in the financial field ... that is described in the OOH under Financial Analyst,
but we do require a Financial Specialist that would help us to analyze the supply and demand curves,
inventory carrying costs, international monetary fluctuation, especially when we have plans to develop our
market in China, Taiwan, Singapore, Indonesia and the surrounding countries in the East Asia and the Pacific
region." He states further that the director misinterpreted the petitioner's list of administrative employees,
which does not include the petitioner's warehouse personnel, inspectors, and assistants. He submits a list of
all the petitioner's employees as supporting documentation.

On appeal, counsel also states, in part, that the petitioner has 46 administrative employees and approximately
46 non-administrative employees. Counsel also submits copies of reports "to show that analytical reports are
not uncommon in private industry be it financial or otherwise."

At the outset, the AAO disagrees with the petitioner's finding that director incorrectly paraphrased the job
description of the proffered position. In his December 30, 2005 decision, the director described the proposed
duties as follows:

[A]nalyzing financial records and preparing reports to maximize profit; analyzing factors such
as supply and demand curves, inventory carrying costs, [and] international monetary
fluctuations; making recommendations to management in regard to developing and formulating
strategies and implementing long term goals.

In his July 26, 2005 letter, counsel describes the proposed duties as follows:
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[U]tilizing computer model to analyze the matrix of the various financial and management
reports and to make recommendation to the top management for decision making. Such
analysis may include but [is] not limited to "supply and demand" curves; inventory carrying
cost and international monetary fluctuations. His analysis will be used to compare to the
budgets and forecast generated by the various departmental operations.

A review of the foregoing descriptions in the petitioner and counsel's letters, dated July 25,2005 and July 26,
2005, respectively, finds that the director correctly paraphrased the proposed duties.

Upon review of the record, the petitioner has established none of the four criteria outlined III

8 C.F.R. § 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.

The AAO turns first to the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(1) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree. Factors often
considered by CIS when determining these criteria include: whether the Handbook reports that the industry
requires a degree; whether the industry's professional association has made a degree a minimum entry
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.
Minn. 1999)(quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

The AAO routinely consults the Handbook for its information about the duties and educational requirements
of particular occupations. The AAO does not concur with counsel that the proffered position is a specialty
occupation. The petitioner concedes on appeal that the proffered position is not the same as a financial analyst
as described in the Department of Labor's (DOL) Occupational Outlook Handbook (Handbook). Further, the
petitioner has not adequately explained how its sales reports, the "B737 Component Analysis," and the "New
capital costs analysis being developed by [the petitioner]," submitted on appeal, relate to the proffered
position. A review of the record in its entirety reflects that the proffered position, which entails providing
management with "regional and per country reports on the general economy of each targeted country
beginning with the East Asia and Pacific Region," is similar to that of a marketing manager. A review of the
Advertising, Marketing, Promotions, Public Relations, and Sales Managers occupational category in the
Handbook, 2006-2007 edition, confirms that some of the job duties are similar to the responsibilities of a
marketing manager. No evidence in the Handbook indicates that a baccalaureate or higher degree, or its
equivalent, is normally required for a marketing manager job.

Moreover, the petitioner has not sufficiently detailed how the beneficiary's use of computer models to compare
budgets and forecasts prepared by other departments comprise the duties of a specialty occupation. The
petitioner's general statements in this regard are insufficient to establish that the proffered position requires the
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theoretical and practical application of a body of highly specialized knowledge attained through a bachelor's or
higher degree program in a specific specialty.

Counsel and the petitioner's claims regarding the petitioner's total number of employees, as well as the
information reflected on the petitioner's employee list and organizational chart, are noted. The record,
however, contains no evidence, such as quarterly wage reports, to demonstrate that the petitioner has
approximately 92 employees. The record also lacks evidence, such as federal income tax returns or other
evidence that the petitioner has a gross annual income of $36,000,000.00, as claimed on the petition. Going
on record without supporting documentary evidence is not sufficient for purposes of meeting the burden of
proof in these proceedings. Matter ofSoffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter ofTreasure
Craft of California , 14 I&N Dec. 190 (Reg. Comm. 1972)). Without documentary evidence to support the
claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of
counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of
Laureano, 19 I&N Dec. 1 (BIA 1983); Matter ofRamirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980).

The record does not include any evidence regarding parallel positions in the petitioner's industry. The record
also does not include evidence from firms, individuals, or professional associations regarding an industry
standard.

For the reasons discussed above, the petitioner has not satisfied the criteria set forth at 8 C.F.R.
§§ 214.2(h)(4)(iii)(A)(l) and (2).

The AAO now turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) - the employer normally requires a
degree or its equivalent for the position. On appeal , the petitioner asserts: "Each one of our specialists and
analysts is a college graduate and for the convenience of your office, we have provided our attorney ... with
an employees [sic] list that summarized the educational level of our administrative staff . . ." The petitioner's
assertions are noted . Again, going on record without supporting documentary evidence is not sufficient for
purposes of meeting the burden of proof in these proceedings. Matter ofSoffici, 22 I&N Dec. at 165.

In addition, the AAO notes that, regardless of any degree requirement imposed by the petitioner, the evidence
of record does not substantiate a need for at least a bachelor's degree in a specific specialty . CIS must
examine the ultimate employment of the alien and determine whether the position qualifies as a specialty
occupation, regardless of the petitioner's past hiring practices. Cf Defensor v. Meissner, 201 F. 3d 384 (5th

Cir. 2000). As observed above, the critical element is not the title of the position or an employer 's self
imposed standards, but whether the position actually requires the theoretical and practical application of a
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific
specialty as the minimum for entry into the occupation as required by the Act. To interpret the regulations any
other way would lead to absurd results: if CIS were limited to reviewing a petitioner's self-imposed
employment requirements, then any alien with a bachelor's degree could be brought into the United States to
perform a menial , non-professional, or an otherwise non-specialty occupation, so long as the employer
required all such employees to have baccalaureate or higher degrees. See id. at 388.
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Further, a petitioner must demonstrate that the proffered position requires a precise and specific course of
study that relates directly and closely to the position in question. There must be a close corollary between the
required specialized studies and the position. When a job requires only a generalized degree or indicates that a
range of degrees, without further specification, is sufficient the position does not qualify as a specialty
occupation. Matter ofMichael Hertz Associates, 19 I&N Dec. 558 (Comm. 1988).

Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4) - the nature of the specific duties is
so specialized and complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

The petitioner's executive vice president states, on appeal, that the petitioner requires a financial specialist to
"help ... analyze the supply and demand curves, inventory carrying costs, international monetary fluctuation,
especially when we have plans to develop our market in China, Taiwan, Singapore, Indonesia and the
surrounding countries in the East Asia and the Pacific region." The information in the record about the
proposed duties does not establish that they exceed in scope, specialization, or complexity those usually
performed by marketing managers, an occupational category for which the Handbook indicates no requirement
for or usual association with a baccalaureate or higher degree in a specific specialty. To the extent that they are
depicted in the record, the duties are not so specialized and complex as to require the highly specialized
knowledge associated with a baccalaureate or higher degree in a specific specialty. The petitioner has failed to
provide sufficient information regarding the proffered position to enable the AAO to conclude that the duties
are specialized or complex. Therefore, the evidence does not establish that the proffered position is a specialty
occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A)(4).

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation or that the beneficiary is coming to the United States to perform services in a specialty
occupation as required by the statute at section 101(a) (15)(H)(i)(b) of the Act; 8 U.S.C.
§ 1101(a)(15)(H)(i)(b). Accordingly, the AAO shall not disturb the director's denial of the petition.

The burden ofproof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.


