
identifying data deleted to
prevent clearlyunw~
IIlvasion ofpersonal po...

PUBLIC CO!"},

V.S. Department of Homeland Security
20 Mass. Ave., N.W., Rm. 3000
Washington, DC 20529

U.S. Citizenship
and Immigration
Services

IN RE: Petitioner:
Beneficiary:

FILE: WAC 03 067 53630 Office: CALIFORNIA SERVICE CENTER Date: SlP 18 2007

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(l5)(H)(i)(b) of the
Immigration l;\nd Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

Robert P. Wiemann, Chief
Administrative Appeals Office

www.uscis.gov



WAC 03 067 53630
Page 2

DISCUSSION: The Director, California Service Center, approved the visa petition classifying the beneficiary as
an H-lB nonimmigrant on December 30,2002. On June 11,2007 the director revoked approval of the Form
1-129 petition fmding the beneficiary's eligibility to perform the duties of a specialty occupation was based on
fraudulent documents. The matter is now before the Administrative Appeals Office (AAO) on appeal. The
director's decision will be withdrawn and the matter remanded to the director.

The petitioner claims to provide financial services, to employ 11 personnel, and to have had a gross annual
income of $117,000 when the petition was filed. It seeks to employ the beneficiary as a system analyst.
Accordingly, the petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.c.
§ 1101 (a)(15)(H)(i)(b).

The record includes in pertinent part: (1) the Form 1-129 filed December 23, 2002; (2) a copy of a diploma
issued by the regents of Ashford University' awarding the beneficiary a bachelor's of science degree in
computer science on June 12, 1998; (3) a December 20, 2002 letter in support of the petition; and (4) the
director's June 11, 2007 decision revoking approval of the petition. The record does not contain evidence that
the director issued a notice of intent to revoke detailing the grounds for revocation.

In the June 11, 2007 revocation decision, the director observed that she had information that Ashford
University (London) is an unaccredited university and that the Federal Trade Commission had attempted to
close the Ashford University website. The director indicated that United States Immigration and Customs
Enforcement Special (USICE) agents had interviewed the beneficiary on June 6, 2007 and that in that
interview the beneficiary admitted he had not attended either Ashford University or California State
UniversitY and had not been awarded either a bachelor's of science degree or a master's of business
administration degree, and in fact, had fabricated these degrees. The director determined that the petitioner,
upon signing the Form' 1-129 had assumed responsibility for the truth and accuracy of the information
submitted in support of the petition and that the petitioner had violated this responsibility by submitting
falsified evidence. The director concluded that the petitioner, at the time of filing, had submitted fraudulent
information pertaining to the beneficiary's education and that the beneficiary did not meet the requirements of
eligibility to perform the duties of a specialty occupation and revoked approval of the petition.

On the Form I-290B, Notice of Appeal, counsel for the petitioner asserts: that the beneficiary has only
admitted that he did not attend Ashford University as it is an online program; that the beneficiary was
unaware Ashford University was an unaccredited program; that the beneficiary had attended California State

, Neither the diploma nor the accompanying transcript identifies the location of Ashford University.
2 The record contains a petition (WAC 07 176 50725) submitted by a different petitioner (New Century
Business Services, Inc.) on May 25,2007 that was denied by the Director, California Service Center, on June
11, 2007, and withdrawn by that petitioner in a letter dated July 10, 2007. Appended to the petition
(WAC 07 176 50725) is a copy of a diploma issued by the Trustees of The California State University, Los
Angeles awarding the beneficiary a master's of art degree in business administration on June 14,2003. The
diploma from California State University, Los Angeles was not submitted with the instant petition or a
subsequently filed extension petition (WAC 06 076 51547).
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University; and had been awarded a degree from Ashford University (even ifit was an unaccredited program)
and a degree from California State University. Counsel requested an additional 30 days to submit a brief and
evidence authenticating the California State University degree. In a later-filed brief counsel repeated the
assertions listed on the Form 1-290B and added that as the US1CE agents had not offered evidence to suggest
that the beneficiary's degree from California State University was not legitimate,} the matter should be
reopened, the revocation overturned, and the approval reinstated. Counsel did not submit any evidence
authenticating the California State University degree.

The AAO reviewed the record in its entirety before issuing its decision.

Pursuant to 8 C.F.R. § 2l4.2(h)(11)(iii)(A), a director shall issue a notice of intent to revoke an approved
Form 1-129 petition ifhe or she finds that:

(1) The beneficiary is no longer employed by the petitioner in the capacity specified
in the petition, or if the beneficiary is no longer receiving training as specified in
the petition; or

(2) The statement of facts contained in the petition was not true and correct; or

(3) The petitioner violated terms and conditions of the approved petition; or

(4) The petitioner violated requirements of section 101(a)(15)(H) of the Act or
paragraph (h) ofthis section; or

(5) The approval of the petition violated paragraph (h) of this section or involved
gross error.

The revocation of approval of the instant petition is based on several of the above criteria.

The record before the director when the instant petition was approved contained a degree from an unaccredited
university. The record did not contain any other evidence establishing the beneficiary's eligibility to perform the
duties of a specialty occupation. Thus, the approval of the petition violated paragraph (h) of 8 C.F.R. § 214.2.
See 8 C.F.R. § 214.2(h)(11)(iii)(A)(5). As the director determined, the petitioner is responsible for the truth
and accuracy of the information submitted in support of the petition. The petitioner's submission of·
documentation from an unaccredited university violated the requirements of section 101(a)(15)(H) of the Act
or paragraph (h) of this section. See 8 C.F.R. § 214.2(h)(11)(iii)(A)(4).

} The record in this matter, however, does contain a statement from _ Director, International
Programs and Services, California State University, Los Angeles, dated June 4, 2007, confirming that the
beneficiary's name is not in its system and that the beneficiary did not graduate from California State
University, Los Angeles.
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CIS is authorized to revoke H-IB petitions approved in error or on the basis of incorrect information.
Revocation is also justified if the conditions under which CIS approved the H-IB petition have altered, either
because of a change in the beneficiary's employment or because the petitioner violated the language of section
101(a)(15)(H) of the Act, 8 U.S.c. § 1l01(a)(15)(H), or 8 C.F.R. § 214.2(h). However, the regulations also
require that the director issue a notice of intent to revoke to provide opportunity for the petitioner to rebut the
grounds ofrevocation. As the record does not contain a notice of intent to revoke, the director's decision must
be withdrawn and a new decision entered once the petitioner has the opportunity to rebut the grounds of
revocation.

The AAO observes that the assertions set forth by counsel in support of the appeal do not overcome the
evidence in the record before the director that the beneficiary was not qualified to perform the duties of a
specialty occupation when the petition was filed. The AAO also notes that counsel on appeal accepts the
truthfulness of the statements of the USICE agents and has not offered independent evidence to rebut their
statements. Additionally, the AAO finds that counsel's assertion that the beneficiary had obtained a degree
from California State University, Los Angeles allegedly in June 2003 is not relevant to a petition submitted in
December 2002.4 The petitioner must establish eligibility at the time of filing the nonimmigrant visa petition.
A visa petition may not be approved at a future date after the petitioner or beneficiary becomes eligible under
a new set of facts. Matter ofMichelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978).

This matter will be remanded for the director to issue a notice of intent to revoke containing a statement of all
the grounds for revocation including any findings of fraud and according the petitioner 30 days to submit
evidence in rebuttal, as provided in 8 C.F.R. § 214.2(h)(11)(iii)(B). If the new decision is adverse to the
petitioner, the director shall certify it to the AAO for review.

As always, the burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361.

ORDER: The director's June 11,2007 decision is withdrawn. The petition is remanded to the director for entry
ofa new decision, which ifadverse to the petitioner, is to be certified to the AAO for review.

4 The record contains the petitioner's December 20, 2002 letter and December 16, 2005 letter indicating the
beneficiary worked in Indonesia from March 1999 to May of 2002. The beneficiary's California State
University transcripts show he was also receiving credit for courses in the spring quarter in 2002 and the
winter quarter in 2002. The California State University website indicates that the winter quarter began
January 7, 2002 and the spring quarter began April 2002. It is incumbent upon the petitioner to resolve any
inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile such
inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing to where
the truth lies. Matter ofHo, 19 I&N Dec. 582, 591-92 (BIA 1988). .


