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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition and the
.matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.
The petition will be denied.

The petitioner is an information technology consulting firm that seeks to employ the beneficiary as a
senior software engineer/architect. The petitioner, therefore, endeavors to classify the beneficiary as a
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(l S)(H)(i)(b) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1101(a)(l5)(H)(i)(b).

The record ofproceeding before the AAO contains (1) the Form 1-129 and supporting documentation; (2) the
director's request for additional evidence; (3) counsel's response to the director's request; (4) the director's
denial letter; and (5) the Form I-290B and supporting documentation. The AAO reviewed the record in its
entirety before issuing its decision.

The director denied the petition on two grounds: (1) that the petitioner failed to demonstrate that it meets the
regulatory definition of an "employer" and that it will engage in an employer-employee relationship with the
beneficiary; and (2) that the petitioner had failed to demonstrate the existence ofa specialty occupation.

On appeal, counsel contends that the director erred in denying the petition. ,

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the term
"specialty occupation" as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge,
and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[A]n occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business specialties, accounting, law, theology, and the arts, and which
requires the attainment of a bachelor's degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with
a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at
8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific
specialty that is directly related to the proposed position.

The term "employer" is defined at 8 C.F.R. § 214.2(h)(4)(ii):

United States employer means a person, firm, corporation, contractor, or other
association, or organization in the United States which:

(1) Engages a person to work within the United States;

(2) Has an employer-employee relationship with respect to employees under
this part, as indicated by the fact that it may hire, pay, fire, supervise, or
otherwise control the work of any such employee; and

(3) Has an Internal Revenue Service Tax identification number.

The AAO disagrees with the director's finding that the petitioner would not act as the beneficiary's
employer. The evidence of record establishes that the petitioner will act as the beneficiary's employer in
that it will hire, pay, fire, or otherwise control the work of the beneficiary.l See 8 C.F.R. § 214.2(h)(4)(ii).
In view of this evidence, the AAO finds that the petitioner will be the employer of the beneficiary and
withdraws the director's decision to the contrary.

The petition may not be approved, however, as the petition does not establish that the beneficiary will be
employed in a specialty occupation.

As counsel notes on appeal, "all persons working at the above-mentioned location, although they may
perform work for one of [the petitioner's] affiliated entities at the very same location, receive paychecks
from [the petitioner] and perform work as directed by the ownership of [the petitioner].

1 See also Memorandum from Michael L. Aytes, Assistant Commissioner, INS Office of Adjudications,
Interpretation of the Term "Itinerary" Found in 8 C.FR 214.2(h) (2) (i)(B) as it Relates to the H-1B
Nonimmigrant Classification, HQ 70/6.2.8 (December 29, 1995).
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In her request for additional evidence, the director requested the following:

• A description of conditions of employment, such as contracts or letters from
authorized officials of the ultimate client companies, listing salary or wages paid,
hours worked, benefits, a brief description of who will supervise the beneficiary
and their duties, or any other related evidence;

• Contractual agreements, statements of work, work orders, service agreements,
letters from authorized officials of the ultimate client companies where the work
will actually be performed, that provide a comprehensive description of the
beneficiary's proposed duties;

• NOTE: Providing evidence of work to be performed for other consultants or
employment agencies who provide consulting or employment services to other
companies may not be sufficient. The evidence should show specialty
occupation work with the actual client-company where the work will ultimately
be performed.

• An itinerary that specified the dates of each service or engagement, the names
and addresses of the actual employers, and the names and addresses of the
establishment, venues, or locations where the services will be performed for the
period of time that the temporary employment is requested;

In his response to the director's request for additional evidence, counsel stated that the petitioner would
be the beneficiary's actual employer. The petitioner did not submit the requested itinerary in its response
to the request for additional evidence or on appeal. On appeal, counsel states that "the petitioner
primarily provides consulting and development services to its affiliated entities" and "no formal contracts
or itineraries exist regarding the work performed by [the beneficiary]." On appeal, counsel states that all
of the companies are in the same building and includes the affidavit from corporate counsel as evidence.
Although the petitioner's clients are located in one building, the record contains no agreements between
the petitioner and the other companies for the beneficiary's services. Absent such information, the
petitioner has not established that it has 12 months worth of H-1B-Ievel work for the beneficiary to
perform, or that it will employ the beneficiary in a specialty occupation.

Information on the petition reflects that the petitioner was established in 2005, has 57 employees and a
gross annual income of $6,000,000? The record, however, contains no evidence, such as federal income
tax returns, to support the petitioner's claims regarding its gross annual income. Simply going on record
without supporting documentary evidence is not sufficient for the purpose of meeting the burden of proof
in these proceedings. Matter ofSofflci, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter ofTreasure
Craft ofCalifornia, 14 I&N Dec. 190 (Reg. Comm. 1972)).

2 In his appeal brief, counsel states that the petitioner "currently employs approximately eighty persons."
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On appeal, counsel explains that the $6,000,000 gross annual income stated in the Form 1-129 represents
the aggregate revenue generated by the petitioner and its affiliated companies and submits an unaudited
financial statement. The unaudited financial statement simply restates the information given by the
petitioner and its affiliates to the accountants and does not provide information regarding the petitioner's
gross income or the legal relationship between the petitioner and the other companies. On appeal,
counsel submits an affidavit by the petitioner's corporate counsel explaining the relationship between the
petitioner and the other companies. However, corporate counsel does not provide any documentation
establishing a relationship between the petitioner and any affiliated companies or the existence of such
affiliated companies. Simply going on record without supporting documentary evidence is not sufficient
for the purpose of meeting the burden of proof in these proceedings. Matter ofSoffici, 22 I&N Dec. 158,
165 (Comm. 1998) (citing Matter ofTreasure Craft ofCalifornia, 14 I&N Dec. 190 (Reg. Comm. 1972».

The court in Defensor v. Meissner, 201 F. 3d 384 (5 th Cir. 2000) held that for the purpose of determining
whether a proposed position is a specialty occupation, the petitioner acting as an employment contractor
is merely a "token employer," while the entity for which the services are to be performed is the "more
relevant employer." The Defensor court recognized that evidence of the client companies' job
requirements is critical where the work is to be performed for entities other than the petitioner. The c~mrt

held that the legacy Immigration and Naturalization Service had reasonably interpreted the statute and
regulations as requiring the petitioner to produce evidence that a proposed position qualifies as a specialty
occupation on the basis of the requirements imposed by the entities using the beneficiary's services.
Without information establishing the relationship of the petitioner to its stated affiliates, and/or the nature
of the business of the stated affiliates, the AAO is unable to determine the nature of the duties the
beneficiary will perform. The petitioner is an employment contractor in that it will place the beneficiary
in third party locations outside of its offices. As such, it must submit a description of the proposed duties
from the locations where the beneficiary will be employed.

To make its determination as to whether the employment described in the record qualifies as a specialty
occupation, the AAO turns to the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(l) and (2) which require that a
baccalaureate or higher degree or its equivalent is the normal minimum requirement for entry into the
particular position, or that a degree requirement is common to the industry in parallel positions among
similar organizations, or a particular position is so complex or unique that it can be performed only by an
individual with a degree. Factors considered by the AAO when determining these criteria include:
whether the Department of Labor's Occupational Outlook Handbook (Handbook), on which the AAO
routinely relies for the educational requirements of particular occupations, reports the industry requires a
degree; whether the industry's professional association has made a degree a minimum entry requirement;
and whether letters or affidavits from firms or individuals in the industry attest that such firms "routinely
employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.
Minn. 1999) (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989».

In determining whether a proposed position qualifies as a specialty occupation, CIS looks beyond the title
of the position and determines, from a review of the duties of the position and any supporting evidence,
whether the position actually requires the theoretical and practical application of a body of highly
specialized knowledge, and the attainment of a baccalaureate degree in a specific specialty, as the
minimum for entry into the occupation as required by the Act.
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The AAO first turns to the Handbook for its discussion of computer software engineers. As stated by the
Handbook, computer software engineers:

apply the principles of computer science and mathematical analysis to the design,
development, testing, and evaluation of the software and systems that make computers
work. The tasks performed by these workers evolve quickly, reflecting new areas of
specialization or changes in technology, as well as the preferences and practices of
employers.

The Handbook's information about the qualifications of computer software engineers is as follows:

Most employers prefer applicants who have at least a bachelor's degree and broad
knowledge of, and experience with, a variety of computer systems and technologies. The
usual college major for applications software engineers is computer science or software
engineering. Systems software engineers often study computer science or computer
information systems. Graduate degrees are preferred for some of the more complex jobs.
In 2006, about 80 percent of workers had a bachelor's degree or higher.

The Handbook reports that for the position of computer software engineers, "most employers prefer
applicants who have at least a bachelor's degree." It does not however, indicate that a baccalaureate
degree is the minimum educational requirement for computer software engineers. The Handbook
indicates that approximately 20% of computer software engineers positions may be filled by individuals
without bachelor's degrees. As the record does not contain any documentation that establishes the
specific duties the beneficiary would perform for any of the petitioner's clients and/or any affiliated
companies, the AAO cannot analyze whether these duties would require at least a baccalaureate degree or
the equivalent in a specific specialty, as required for classification as a specialty occupation.
Accordingly, the petitioner has not established that the proposed position qualifies for classification as a
specialty occupation under any of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A).

Each petitioner must detail its expectations of the proffered position and must provide evidence of what
the duties of the proffered position entail on a daily basis. In circumstances where the beneficiary will
provide services to a third party, the third party must also provide details of its expectations of the
position. Such descriptions must correspond to the needs of the petitioner and/or the third party and be
substantiated by documentary evidence. To allow otherwise would require acceptance of any petitioner's
generic description to establish that its proffered position is a specialty occupation. CIS must rely on a
detailed, comprehensive description demonstrating what the petitioner expects from the beneficiary in
relation to its business and what the third party companies expect from the beneficiary in relation to their
business and what the proffered position actually requires, in order to analyze and determine whether the
duties of the position require a baccalaureate degree in a specialty.

In this matter, without a comprehensive description of the beneficiary's actual duties from the entity
utilizing the beneficiary's services, the AAO is precluded from determining whether the offered position
is one that would normally impose the minimum of a baccalaureate degree in a specific specialty.
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Accordingly, the petitioner has not established the proffered position as a specialty occupation under 8
C.F.R. § 214.2(h)(iii)(A)(I).

In that the record does not offer a comprehensive description of the duties the beneficiary would perfonn
for the petitioner, the petitioner's clients and/or any affiliated companies, the petitioner is also precluded
from meeting the requirements of the three remaining alternate criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A).
Without a meaningful job description, the petitioner may not establish the position's duties as parallel to
any degreed positions within similar organizations in its industry or distinguish the position as more
complex or unique than similar, but non-degreed, employment, as required by alternate prongs of the
second criterion. Absent a detailed listing of the duties the beneficiary would perfonn under contract
and/or in-house, the petitioner cannot establish that it previously employed degreed individuals to
perfonn such duties, as required by the third criterion. Neither can the petitioner satisfy the requirements
of the fourth criterion by distinguishing the proffered position based on the specialization and complexity
of its duties. .

Upon review of the totality of the record, the petitioner has failed to establish that the proposed position
qualifies for classification as a specialty occupation. Accordingly, the AAO will not disturb the director's

. denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.


