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DISCUSSION: The Director, Vermont Service Center, denied the nonirnmigrant visa petition and the matter 
was appealed to the Administrative Appeals Office (AAO). The AAO rejected the appeal on August 16, 
2006, finding the appeal was not properly filed because counsel was not authorized to represent the petitioner. 
The matter is again before the AAO on motion to reopen or reconsider. The motion will be dismissed. 

The petitioner provides community development-education training that seeks to employ the beneficiary as a 
lead technology instructor. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a 
specialty occupation pursuant to section 101 (a)(l S)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1101 (a)(lS)(H)(i)(b). The director denied the petition because the petitioner failed to procure a 
Form ETA 9035 Labor Condition Application (LCA).' 

The beneficiary, not an authorized representative of the petitioner, signed the Form G-28, Entry of Appearance as 
Attorney or Representative that was submitted in conjunction with the motion to reopen. Pursuant to 
8 C.F.R. 5 103.5(a)(l), motions to reopen must be filed by an affected party. 8 C.F.R. $ 103.3(a)(l)(iii)(B) 
defines "affected party" as "the person or entity with legal standing in a proceeding" and specifically states that a 
beneficiary of a visa petition is not an affected party. As the beneficiary is not a recognized party, counsel is not 
authorized to file a motion on his behalf. 8 C.F.R. § 103.3(a)(l)(iii)(B). Accordingly, the AAO will dismiss the 
motion pursuant to 8 C.F.R. 5 103.5(a)(4). 

An affected party has 30 days from the date of an adverse decision to file a motion to reopen or reconsider a 
proceeding before Citizenship and Immigration Services (CIS). 8 C.F.R. 9 103.5(a)(l)(i). If the adverse 
decision was served by mail, an additional three-day period is added to the 30-day period. 
8 C.F.R. 5 103.5a(b). Any motion that does not meet applicable requirements shall be dismissed. 8 C.F.R. 
5 103.5(a)(4). Failure to file a motion to reopen may be excused in the discretion of CIS where it is 
demonstrated that the delay was reasonable and beyond the control of the petitioner. 8 C.F.R. 5 103.5(a)(l)(i). 
The beneficiary contends, through counsel, that the immediately preceding attorney failed to advise him 
properly. Any appeal or motion based upon a claim of ineffective assistance of counsel requires: (1) that the 
claim be supported by an affidavit of the allegedly aggrieved respondent setting forth in detail the agreement 
that was entered into with counsel with respect to the actions to be taken and what representations counsel did 
or did not make to the respondent in this regard, (2) that counsel whose integrity or competence is being 
impugned be informed of the allegations leveled against him and be given an opportunity to respond, and (3) 
that the appeal or motion reflect whether a complaint has been filed with appropriate disciplinary authorities 
with respect to any violation of counsel's ethical or legal responsibilities, and if not, why not. Matter of 
Lozada, 19 I&N Dec. 637 (BIA 1988), afd, 857 F.2d 10 (1st Cir. 1988). 

Further, the petitioner has not appeared in the proceeding or demonstrated that the delay was reasonable and 
beyond its control. Accordingly, the motion must also be dismissed as untimely. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
The petitioner has not met that burden. 

ORDER: The motion is dismissed. 

1 The petitioner's failure to procure a certified LCA prior to filing the H-1B petition precludes its approval, 
and pursuant to 8 C.F.R. 5 214.2(h)(4)(i)(B)(l) and 8 C.F.R. § 214.2(h)(4)(iii)(B)(l), there is no provision for 
discretionary relief from the LCA requirements. 


