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DISCUSSION: The director denied the nonimmigrant visa petition and the Administrative Appeals 
Office (AAO) rejected a subsequent appeal. The AAO reopened the petition pursuant to 
8 C.F.R. 5 103.5(a)(5)(ii) for the purpose of entering a new decision. The appeal will be dismissed. The 
petition will be denied. 

The petitioner is a global information technology services firm that seeks to employ the beneficiary as an 
"assistant manager, marketing." The petitioner, therefore, endeavors to classify the beneficiary as a 
nonimmigrant worker in a specialty occupation pursuant to section 10 1 (a)(l 5)(H)(i)(b) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b). 

The director denied the petition on the basis of his determination that the petitioner had failed to establish that 
the proposed position qualifies for classification as a specialty occupation. On appeal, counsel contends that 
the director erred in denying the petition. 

The record of proceeding before the AAO contains (1) the Form 1-129 and supporting documentation, 
received at the service center on May 22, 2006; (2) the director's first denial letter, dated January 13, 2007; 
(3) the petitioner's motion to reopen the petition, received at the service center on February 8, 2007; (4) the 
director's request for additional evidence, dated April 20,2007; (5) the petitioner's response to the director's 
request for additional evidence, received at the service center on June 8,2007; (6) the director's second denial 
letter, dated June 29, 2007; and (7) the Form I-290B and supporting documentation, received at the service 
center on August 6,2007; (8) the AAO's June 2,2008 rejection of the appeal; (9) counsel's follow-up letters, 
dated June 4, 2008, June 10, 2008, and June 20, 2008; (10) the AAO's July 10, 2008 notice that it was 
reopening the matter; and (1 1) counsel's July 15,2008 letter waiving the regulatory 30-day period of days in 
which to submit a new brief. The AAO reviewed the record in its entirety before issuing its decision. 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1184(i)(l), defines the term 
"specialty occupation" as an occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, 
and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. 5 214.2(h)(4)(ii) as: 

[A]n occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and 
health, education, business specialties, accounting, law, theology, and the arts, and which 
requires the attainment of a bachelor's degree or higher in a specific specialty, or its 
equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 
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(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with 
a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 
8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific 
specialty that is directly related to the proposed position. 

In its May 4, 2006 letter of support, the petitioner described itself as "a privately held global information 
technology solutions firm, founded in 1999." According to the Form 1-129, it has seven employees. The 
petitioner stated that the duties of the proposed position would include identifying and studying market 
services in software consulting, resource provisioning, and information technology projects for remote call 
center operations. He would focus primarily on selling turnkey solutions for remote call center operations. 
He would develop prospects; conduct sales campaigns; study the application needs of prospects; scope 
projects and prepare proposals; interface with clients; manage consultants; follow up on invoices, billing, and 
accounts receivable; and prepare or assist in the preparation of budgets and reports in order to set targets and 
improve profitability. The petitioner stated that it required an individual with a bachelor's degree, or its 
equivalent, in commerce, computer science, or engineering with relevant experience, particularly in call 
center or business processing outsourcing operations. 

In determining whether a proposed position qualifies as a specialty occupation, CIS looks beyond the title 
of the position and determines, from a review of the duties of the position and any supporting evidence, 
whether the position actually requires the theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a baccalaureate degree in a specific specialty, as the 
minimum for entry into the occupation as required by the Act. The AAO routinely consults the 
Department of Labor's Occupational Outlook Handbook (the Handbook) for its information about the 
duties and educational requirements of particular occupations. 

The director found the duties of the proposed position similar to those of a marketing manager, as that 
position is described in the Handbook. The AAO agrees. The 2008-2009 edition of the Handbook, in its 
discussion of the duties of advertising, marketing, promotions, public relations, and sales managers, states 
the following: 

Marketing managers develop the firm's marketing strategy in detail. With the help of 
subordinates, including product development managers and market research managers, 
they estimate the demand for products and services offered by the fm and its 
competitors. In addition, they identify potential markets-for example, business firms, 
wholesalers, retailers, government, or the general public. Marketing managers develop 
pricing strategy to help firms maximize profits and market share while ensuring that the 
firm's customers are satisfied. In collaboration with sales, product development, and 
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other managers, they monitor trends that indicate the need for new products and services, 
and they oversee product development. Marketing managers work with advertising and 
promotion managers to promote the firm's products and services and to attract potential 
users. 

The Handbook states the following with regard to the educational qualifications required for marketing 
managers : 

A wide range of educational backgrounds is suitable for entry into advertising, marketing, 
promotions, public relations, and sales managerial jobs, but many employers prefer those 
with experience in related occupations. . . . 

For marketing, sales, and promotions management positions, some employers prefer a 
bachelor's or master's degree in business administration with an emphasis on marketing. 
Courses in business law, economics, accounting, finance, mathematics, and statistics are 
advantageous. . . . 

Most advertising, marketing, promotions, public relations, and sales management 
positions are filled by promoting experienced staff or related professional personnel. For 
example, many managers are former sales representatives, purchasing agents, buyers, or 
product, advertising, promotions, or public relations specialists. In small firms, where the 
number of positions is limited, advancement to a management position usually comes 
slowly. In large firms, promotion may occur more quickly. 

Thus, the proposed position does not qualify for classification as a specialty occupation under 
8 C.F.R. § 214.2(h)(4)(iii)(A)(l), which requires a demonstration that a baccalaureate or higher degree in a 
specific specialty or its equivalent is normally the minimum requirement for entry into the type of position 
being proffered. The Handbook indicates that most marketing manager positions are filled on the basis of 
experience (most positions "are filled by promoting experienced staff or related professional personnel"). 
Moreover, the fact that some employers "prefer" a degree or that individuals possessing degrees "should have 
the best job opportunities" does not rise to this criterion's standard of employers normally requiring at least a 
bachelor's degree or its equivalent in a specific specialty. As such, a marketing manager does not qualify for 
classification as a specialty occupation under the first criterion. 

Moreover, employers that do require a bachelor's degree do not require that it be in any particular field of 
study. When a range of degrees, e.g., the liberal arts, or a degree of generalized title without further 
specification, e.g., business administration, can perform a job, the position does not qualify as a specialty 
occupation. See Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Cornrn. 1988). To prove that a job 
requires the theoretical and practical application of a body of specialized knowledge as required by 
section 214(i)(l) of the Act, a petitioner must establish that the position requires the attainment of a bachelor's 
or higher degree in a specialized field of study. As noted previously, CIS interprets the degree requirement at 
8 C.F.R. 4 214.2(h)(4)(iii)(A)(l) to require a degree in a specific specialty that is directly related to the 
proposed position. Simply requiring a baccalaureate degree or its equivalent is not sufficient; the degree must 
be in a specific field of study that is directly related to the position. 
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For all of these reasons, the proposed position does not qualify for classification as a specialty occupation 
under the criteria set forth at 8 C.F.R. 4 214.2(h)(4)(iii)(A)(l), that a baccalaureate or higher degree or its 
equivalent is normally the minimum requirement for entry into the position. 

The AAO now turns to a consideration of whether the petitioner, unable to establish its proposed position 
as a specialty occupation under the first criterion set forth at 8 C.F.R. 4 214.2(h)(iii)(A), may qualify it 
under one of the three remaining criteria: a degree requirement as the norm within the petitioner's 
industry or the position is so complex or unique that it may be performed only by an individual with a 
degree; the petitioner normally requires a degree or its equivalent for the position; or the duties of the 
position are so specialized and complex that the knowledge required to perform them is usually associated 
with a baccalaureate or higher degree. 

The proposed position does not qualify as a specialty occupation under either prong of 
8 C.F.R. 8 214.2(h)(4)(iii)(A)(2). 

The first prong of this regulation requires a showing that a specific degree requirement is common to the 
industry in parallel positions among similar organizations. The AAO has reviewed the job postings 
submitted by counsel in response to the director's request for additional evidence and on appeal. Counsel, 
however, has failed to consider the specific requirements at 8 C.F.R. 8 214.2(h)(4)(iii)(A)(2) for establishing 
a baccalaureate or higher degree as an industry norm. To meet the burden of proof imposed by the regulatory 
language, a petitioner must establish that its degree requirement exists in parallel positions among similar 
organizations. 

The petitioner has not submitted any evidence to demonstrate that any of these job postings are from 
companies "similar" to the petitioner, a global information technology services firm with seven 
employees. There is no evidence that the advertisers are similar to the petitioner in size, scope, and scale 
of operations, business efforts, and expenditures. Simply going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. 
Matter of Sofici, 22 I&N Dec. 158, 165 (Cornm. 1998) (citing Matter of Treasure Craft of California, 
14 I&N Dec. 190 (Reg. Comm. 1972)). Without documentary evidence to support the claim, the 
assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of 
counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of 
Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503,506 (BIA 1980). 

Macys.com is the website of a national retailer. Brainworks, Inc. appears to be a staffmg fm. Levi Strauss 
& Company is an apparel company. The unnamed company advertising its vacancy through A Hire Source 
is a start-up company that has developed a new treatment for acne. LegalZoom.com is an online legal 
solutions company. No information was provided regarding the business operations of InterActive USA. 

Further, the AAO notes that while all of these companies require a bachelor's degree, or its equivalent, in a 
specific field of study, many do not require that it be in any particular field of study. For example, 
Macys.com, Brainworks, Inc., the unnamed company advertising its vacancy through A Hire Source, 
LegalZoom.com, and InterActive USA would find acceptable candidates with a range of degrees. Again, 
when a range of degrees can perform the duties of a position, the position does not qualify as a specialty 
occupation. See Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Comm. 1988). To prove that a job 
requires the theoretical and practical application of a body of specialized knowledge as required by section 
214(i)(l) of the Act, a petitioner must establish that the position requires the attainment of a bachelor's or 
higher degree in a specialized field of study. As noted previously, CIS interprets the degree requirement at 
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8 C.F.R. § 214.2(h)(4)(iii)(A)(l) to require a degree in a specific specialty that is directly related to the 
proposed position. 

Moreover, the job postings are too few to establish an industry-wide standard. Also, the information 
regarding the duties and responsibilities of the advertised positions is general and does not support a 
meaningful comparison of their actual performance and knowledge requirements to those of the proposed 
position. Thus, while relevant to this proceeding, the job postings submitted by counsel are insufficient to 
establish the petitioner's degree requirement as an industry norm in parallel positions among similar 
organizations, and they do not satisfy the requirements of the first prong of 
8 C.F.R. $ 214.2(h)(4)(iii)(A)(2). 

The AAO also concludes that the record does not establish that the proposed position is a specialty 
occupation under the second prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2), which requires a showing that the 
position is so complex or unique that it can only be performed by an individual with a degree. It finds no 
evidence that would support such a finding, as the proposed position is similar to the marketing manager 
position described in the Handbook, which does not require a degree in a specific field of study. 

Accordingly, the petitioner has not established its proposed position as a specialty occupation under either 
prong of 8 C.F.R. $ 214.2(h)(4)(iii)(A)(2). 

Nor does the proposed position qualify as a specialty occupation under 8 C.F.R. $ 214.2(h)(4)(iii)(A)(3), 
which requires a showing that the petitioner normally requires a degree or its equivalent for the proposed 
position. To determine the petitioner's ability to meet this criterion, the AAO normally reviews the 
petitioner's past employment practices, as well as the histories, including names and dates of employment, of 
those employees with degrees who previously held the position, and copies of those employees' diplomas. 
However, no such evidence has been submitted. Accordingly, the petitioner has not established that the 
proposed position qualifies as a specialty occupation under 8 C.F.R. $214.2(h)(4)(iii)(A)(3). 

A review of the duties of the proposed position does not lead to a conclusion that they would require the 
beneficiary to have a higher degree of knowledge and skill than that normally expected of marketing 
managers in other, similar organizations. Therefore, the duties do not appear so specialized and complex 
as to require the highly specialized knowledge associated with a baccalaureate or higher degree, or its 
equivalent, in a specific specialty. There is no information in the record to support a finding that the 
proposed position is more specialized and complex than the marketing manager positions for which the 
Handbook indicates no requirement for the highly specialized knowledge associated with at least a bachelor's 
degree in a specific specialty. Therefore, the evidence does not establish that the proposed position is a 
specialty occupation under 8 C.F.R. $ 214.2(h)(4)(iii)(A)(4). 

On appeal, counsel states the following: 

In the past the USCIS (and legacy INS) has always accepted that these duties are in a 
specialty and professional occupation. This is not merely a statement fi-om an attorney of 
record but is based on numerous similar petitions filed by our office that have been 
approved. 

Each nonirnmigrant petition is a separate proceeding with a separate record. See 8 C.F.R. 5 103.8(d). In 
making a determination of statutory eligibility, CIS is limited to the information contained in the record of 
proceeding. See 8 C.F.R. 8 103.2(b)(16)(ii). Although the AAO may attempt to hypothesize as to 
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whether the prior cases were similar to the proposed position or were approved in error, no such 
determination may be made without review of the original records in their entirety. However, if the prior 
petitions were approved based on evidence that was substantially similar to the evidence contained in this 
record of proceeding, the approval of those petitions would have been erroneous. CIS is not required to 
approve petitions where eligibility has not been demonstrated, merely because of prior approvals that may 
have been erroneous. See, e.g., Matter of Church Scientology International, 19 I&N Dec. 593, 597 
(Comm. 1988). Neither CIS nor any other agency must treat acknowledged errors as binding precedent. 
Sussex Engg. Ltd. v. Montgomery 825 F.2d 1084, 1090 (6th Cir. 1987), cert denied, 485 U.S. 1008 
(1988). 

Furthermore, the AAO's authority over the service centers is comparable to the relationship between a 
court of appeals and a district court. Even if a service center director had approved the nonirnmigrant 
petitions on behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision 
of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), afd, 248 
F.3d 1 139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001). 

The petitioner has failed to establish that its proposed position qualifies for classification as a specialty 
occupation under any of the criteria set forth at 8 C.F.R. $3 214.2(h)(4)(iii)(A)(I), (2), (3), and (4), and 
the petition was properly denied. 

Beyond the decision of the director, the petition may not be approved for an additional reason, as the 
record does not establish that the beneficiary is qualified to perform the duties of a specialty occupation. 
Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an 
alien must meet one of the following criteria: 

( I )  Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an 
accredited college or university; 

(3) Hold an unrestricted state license, registration or certification which authorizes 
him or her to fully practice the specialty occupation and be immediately engaged 
in that specialty in the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree 
in the specialty occupation, and have recognition of expertise in the specialty 
through progressively responsible positions directly related to the specialty. 

The first criterion requires a demonstration that the beneficiary earned a baccalaureate or higher degree 
from a United States institution of higher education. The beneficiary did not earn a degree in the United 
States, so he does not qualify under this criterion. 

Nor does the beneficiary qualify under the second criterion, which requires a demonstration that the 
beneficiary's foreign degree has been determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or university. Although the 
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record contains two evaluations of the beneficiary's educational credentials, they are in conflict with each 
other. The first evaluation, submitted at the time the petition was filed, is from International Education 
Evaluations, Inc. (IEE), and is dated March 18, 2006. The IEE evaluator found the beneficiary's 
educational credentials equivalent to a bachelor's degree in business administration, with specialization in 
hotel managemen uation, submitted in response to the director's request for additional 
evidence, is from PbD., CFA, FRM, Assistant Professor at the Frank G. Zarb School 
of Business of H w  and is dated June 6, 2007. r found the beneficiary's 
educational credentials equivalent to three years of study toward a bachelor's degree in business. 

Thus, of the two evaluations submitted by the petitioner, one found the beneficiary's education equivalent 
to a bachelor's degree, while one found it equivalent only to three years of study toward a bachelor's 
degree. It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the 
petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N 
Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the petitioner's proof may, of course, lead to a 
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the visa 
petition. Id. As the two evaluations are in conflict with each other, the AAO will accord no weight to 
either of them. CIS uses an evaluation by a credentials evaluation organization of a person's foreign 
education as an advisory opinion only. Where an evaluation is not in accord with previous equivalencies 
or is in any way questionable, it may be discounted or given less weight. Matter of Sea, Inc., 
19 I&N Dec. 817 (Comrn. 1988). The beneficiary does not qualify under 
8 C.F.R. 5 214.2(h)(4)(iii)(C)(2). 

The record does not demonstrate, nor has the petitioner contended, that the beneficiary holds an 
unrestricted state license, registration or certification to practice the specialty occupation, so he does not 
qualify under the third criterion, either. 

The fourth criterion, set forth at 8 C.F.R. 214.2(h)(4)(iii)(C)(4), requires a showing that the 
beneficiary's education, specialized training, and/or progressively responsible experience is equivalent to 
the completion of a United States baccalaureate or higher degree in the specialty occupation, and that the 
beneficiary also has recoption of that expertise in the specialty through progressively responsible 
positions directly related to the specialty. 

Thus, it is the fourth criterion under which the petitioner must classify the beneficiary's combination of 
education and work experience. Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(D), equating a beneficiary's 
credentials to a United States baccalaureate or higher degree is determined by one or more of the 
following: 

( I )  An evaluation from an official who has authority to grant college-level credit for 
training and/or experience in the specialty at an accredited college or university 
which has a program for granting such credit based on an individual's training 
andlor work experience; 

(2) The results of recognized college-level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONSI); 
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(3) An evaluation of education by a reliable credentials evaluation service which 
specializes in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons in the occupational specialty who have 
achieved a certain level of competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required by the 
specialty occupation has been acquired through a combination of education, 
specialized training, and/or work experience in areas related to the specialty and 
that the alien has achieved recognition of expertise in the specialty occupation as 
a result of such training and experience. 

The beneficiary does not qualify under 8 C.F.R. 5 214.2(h)(4)(iii)(D)(I). As noted previously, the AAO 
accords no weight to either evaluation, as they are in conflict with each other. Moreover, the AAO notes 
that the s evaluation of the beneficiary's work experience is unacceptable, as the record does 
not demonstrate that he has the authority to grant college-level credit for training andfor experience in the 
specialty at an accredited college or university which has a program for granting such credit based on an 
individual's training and/or work experience. states that he has the authority to grant 
college-level credit for "em loyrnent experience through our internship program." In her August 15, 
2006 letter, , the Director of Undergraduate Business Advisement at the Frank G. Zarb 
School of Business of Hofstra University, confirms this limitation on ability to award 
college-level credit for work experience: "he can approve credit for professional experience through our 
internship program." The beneficiary's work experience, however did not come through Hofstra 
University's internship program, so it does not appear as though possesses the authority to 
award college-level credit for such experience. 

No evidence has been submitted to establish, nor has the petitioner contended, that the beneficiary 
satisfies 8 C.F.R. fj 214.2(h)(4)(iii)(D)(2), which requires that the beneficiary submit the results of 
recognized college-level equivalency examinations or special credit programs, such as the College Level 
Examination Program (CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI). 

Nor does the beneficiary satisfy 8 C.F.R. 5 214.2(h)(4)(iii)(D)(3). Again, no weight will be accorded to 
either evaluation, as they are in conflict with each other. 

No evidence has been submitted to establish, nor has the petitioner contended, that the beneficiary 
satisfies 8 C.F.R. 9 214.2(h)(4)(iii)(D)(4), which requires that the beneficiary submit evidence of 
certification or registration from a nationally-recognized professional association or society for the 
specialty that is known to grant certification or registration to persons in the occupational specialty who 
have achieved a certain level of competence in the specialty. 

The AAO next turns to the fifth criterion. When CIS determines an alien's qualifications pursuant to 
8 C.F.R. 5 214.2(h)(4)(iii)(D)(5), three years of specialized training and/or work experience must be 
demonstrated for each year of college-level training the alien lacks. It must be clearly demonstrated that 
the alien's training and/or work experience included the theoretical and practical application of 
specialized knowledge required by the specialty occupation; that the alien's experience was gained while 
working with peers, supervisors, or subordinates who have a degree or its equivalent in the specialty 
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occupation; and that the alien has recognition of expertise in the specialty evidenced by at least one type 
of documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two recognized 
authorities in the same specialty occupation'; 

(ii) Membership in a recognized foreign or United States association or society in the 
specialty occupation; 

(iii) Published material by or about the alien in professional publications, trade 
journals, books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a foreign country; 
or 

(v) Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 

While the record contains letters regarding the beneficiary's work history, they do not establish that this 
work experience included the theoretical and practical application of specialized knowledge required by 
the specialty, that it was gained while working with peers, supervisors, or subordinates who held a 
bachelor's degree or its equivalent in the field, and that he achieved recognition of expertise in the field as 
evidenced by at least one of the five types of documentation delineated in sections (i), (ii), (iii), (iv), or (v) 
of 8 C.F.R. 8 214.2(h)(4)(iii)(D)(5). 

Accordingly, the beneficiary does not qualify under any of the criteria set forth at 
8 C.F.R. §§ 214.2(h)(4)(iii)(D)(1)(2)(3)(4), or (5), and therefore by extension does not qualify under 
8 C.F.R. 4 214.2(h)(4)(iii)(C)(4). The petitioner has failed to establish that the beneficiary qualifies to 
perform the duties of a specialty occupation. For this additional reason, the petition may not be approved. 

The petitioner has failed to establish that the proposed position qualifies for classification as a specialty 
occupation. Beyond the decision of the director, the petitioner has also failed to establish that the 
beneficiary qualifies to perform the duties of a specialty occupation. Accordingly, the AAO will not 
disturb the director's denial of the petition. 

For all of these reasons, the petition may not be approved. An application or petition that fails to comply 
with the technical requirements of the law may be denied by the AAO even if the Service Center does not 
identify all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United States, 
229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), agd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 
891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis). 

1 Recognized authority means a person or organization with expertise in a particular field, special skills 
or knowledge in that field, and the expertise to render the type of opinion requested. A recognized 
authority's opinion must state: (1) the writer's qualifications as an expert; (2) the writer's experience 
giving such opinions, citing specific instances where past opinions have been accepted as authoritative 
and by whom; (3) how the conclusions were reached; and (4) the basis for the conclusions supported by 
copies or citations of any research material used. 8 C.F.R. $214.2(h)(4)(ii). 
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The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as 
an independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 136 1. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


