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DISCUSSION: The Director, Vermont Service Center, denied the nonirmnigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition 
will be denied. 

The petitioner is an accessory company and manufacturer.' It seeks to employ the beneficiary as a visual art 
designer. The petitioner, therefore, endeavors to classify the beneficiary as a nonirnrnigrant worker in a 
specialty occupation pursuant to section 101 (a)(l S)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1 lOl(a)(lS)(H)(i)@). 

The director denied the petition based on a finding that the evidence of record did not establish that (1) the 
petitioner intended to comply with the labor condition application (LCA) as certified; (2) the beneficiary was 
qualified to perform services in a specialty occupation; and (3) the beneficiary was qualified for the requested 
change in nonimmigrant status. On appeal, counsel for the petitioner submits a brief and additional evidence. 

The record of proceeding before the AAO contains: (1) Form 1-129 filed on April 2, 2007 and supporting 
documentation; (2) the director's April 19, 2007 request for evidence (WE); (3) counsel for the petitioner's 
July 10, 2007 response to the director's RFE; (4) the director's July 23,2007 denial decision; and (5) the Form 
I-290B and brief in support of the appeal. The AAO reviewed the record in its entirety before issuing its 
decision. 

The first issue before the AAO is whether the petitioner submitted a valid LCA for the beneficiary's work 
location when the petition was filed. 

General requirements for filing immigration applications and petitions are set forth at 8 C.F.R. 5 103.2(a)(l) as 
follows: 

[Elvery application, petition, appeal, motion, request, or other document submitted on the 
form prescribed by this chapter shall be executed and filed in accordance with the instructions 
on the form, such instructions . . . being hereby incorporated into the particular section of the 
regulations requiring its submission . . . . 

Further discussion of the filing requirements for applications and petitions is found at 8 C.F.R. 5 103.2@)(1): 

An applicant or petitioner must establish eligibility for a requested immigration benefit. An 
application or petition form must be completed as applicable and filed with any initial 
evidence required by regulation or by the instructions on the form . . . . 

In matters where evidence related to filing eligibility is provided in response to a director's request for 
evidence, 8 C.F.R. 5 103.2@)(12) states: 

' According to the Division of Corporations in New York, the petitioner's actual corporate name is registered 
as - 
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An application or petition shall be denied where evidence submitted in response to a request 
for initial evidence does not establish filing eligibility at the time the application or petition 
was filed. . . . 

In the instant matter, the petitioner claims that the beneficiary will be employed as a visual arts designer on 
Form 1-129, which was submitted to United States Citizenship and Immigration Services (USCIS) on April 2, 
2007. The petitioner indicated on page 3 of Form 1-129 that it would pay the beneficiary a weekly wage of 
$591.00 per week. The petitioner also provided two certified LCAs with the petition. The fust, for the 
position of visual arts designer, was certified on March 30, 2007 and indicated that the prevailing wage in 
New York City for the proffered position was $17.72. The second, for the position of graphic designer, was 
certified on March 6,2007 and indicated that the prevailing wage in New York City for the proffered position 
was $15.80. 

In the RFE, the director noted that the LCA for the position of graphic designer was inapplicable to the instant 
petition, since the beneficiary's proffered position, according to Form 1-129 and supporting documentation, 
was visual arts designer. The director then turned to the petitioner's statement on page 3 of Form 1-129, 
where it indicated that the beneficiary, working full-time, would earn $591 -00 per week. By calculating the 
weekly wage on an annual basis, the director concluded that the beneficiary's salary would be $30,732.00 per 
year. 

Citing to 20 C.F.R. 4 656.40(a)(2)(i)(2004), the director stated in the RFE that the wage offered to the 
beneficiary will be deemed to meet the prevailing wage standard on the LCA if the wage offered is within 5% 
of the prevailing wage. Noting that according to the LCA, the prevailing wage in New York City of $17.52 
per hour resulted in an annual salary of $36,441.60, the director requested an approved LCA for the position 
of visual arts designer in New York City area within 5% of the rate of pay indicated on the petition. The 
director correctly pointed out that the proffered annual wage of $30,732.00 was 16% less than the prevailing 
wage. 

In response, counsel submitted a letter £rom the petitioner dated July 2, 2007. In this letter, the petitioner 
claimed that the beneficiary's annual wage of $30,732.00 was calculated based on a 35-hour work week. In 
conclusion, the petitioner stated, "we are amending the annual salary to $36,441.60 as per your request." No 
approved LCA for the position of visual arts designer in New York City area within 5% of the rate of pay 
indicated on the petition was submitted. 

The director found that the petitioner's claims were insufficient. Specifically, the director noted that pursuant 
to the certified LCA, the petitioner claimed that it would pay the beneficiary $17.75 per hour. Noting the 
petitioner's claim that the beneficiary would work a thirty-five hour week, the director multiplied $1 7.75 by 
35 hours, and noted the total equaled $621.25 per week, not $591.00 per week as claimed on Form 1-129. 
The director therefore denied the petition. 
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On appeal, counsel for the petitioner asserts that the director's decision is erroneous. Specifically, counsel 
asserts that the weekly wage of $591.00 is within 5% of $621.25, and therefore, the prevailing wage 
requirement has been met. 

The purpose of the certified LCA is to establish that the Department of Labor concurs with the information 
relating to the rate of pay listed on the LCA in terms of the prevailing wage. However, while the record 
contains an LCA certified by the Department of Labor relating to the beneficiary's proffered wage and the 
prevailing wage for the beneficiary's actual work location, the information contained therein contradicts the 
claims of the petitioner as set forth on Form 1-129. 

The petitioner claimed on Form 1-129 that it would pay the beneficiary a weekly salary of $591.00, which 
equates to an annual salary of $30,732.00. On appeal, counsel points out that the hourly wage of $17.75, set 
forth on the LCA, equaled a weekly salary of $621.25. Noting that the proffered weekly salary of $591.00, as 
set forth on Form 1-129, was within 5% of this figure, counsel contends the petitioner has met its burden. 

In this matter, the petitioner claimed, in response to the RFE, that the weekly wage of $591 .OO was based on a 
35-hour week. In the same letter, the petitioner states that it would amend the annual salary to $36,441.60 "as 
per [USCIS'S] request." Both assertions are unacceptable. As stated by the director in the denial, a visa 
petition may not be approved based on speculation of future eligibility or after the petitioner or beneficiary 
becomes eligible under a new set of facts. See Matter of Micheli Tire Cop., 1 7 I&N Dec. 248 (Reg. Comm. 
1978); Matter of Katigbak, 14 I&N Dec. 45, 49 (Comm. 1971). A petitioner may not make material changes 
to a petition in an effort to make a deficient petition conform to USCIS requirements. See Matter of Izummi, 
22 I&N Dec. 169,176 (Assoc. Comm. 1998). 

Moreover, the critical issue in this matter is the fact that the proffered position, according to the petitioner on 
Form 1-129, is $591.00 for a 40-hour workweek, yet the proffered weekly wage as per the certified LCA is 
$621.25. While the AAO agrees that $591.00 is within the 5% of $621.25, the 5% standard cited by the 
director and counsel was eliminated by the PERM regulations in 2005. See 69 Fed. Reg. 77326 (Dec. 27, 
2004); see also 20 C.F.R. 4 656.40 (2005). Moreover, the correct standard for full-time employment in 
determining prevailing wage rates is 40 hours per week, not 35. See 20 C.F.R. 4 655.731(a)(2)(vi); see also 
20 C.F.R. 4 655.736(a)(2)(iii)(A). As such, the petitioner has failed to establish that it would comply with the 
LCA and pay the beneficiary the required prevailing wage for either a visual arts designer or a graphic 
designer position. 

A petitioner must establish eligibility at the time of filing the nonirnrnigrant visa petition. A visa petition may 
not be approved at a future date after the petitioner or beneficiary becomes eligible under a new set of facts. 
Matter of Michelin Tire Cop., 17 I&N Dec. 248 (Reg. Comm. 1978). The petitioner failed to comply with 
the filing requirements at 8 C.F.R. 3 214.2(h)(4)(i)(B) and has not submitted evidence or argument sufficient 
to overcome the director's decision in this matter. 

The second issue in this matter is whether the beneficiary is qualified to perform the duties of a specialty 
occupation. 
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Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1184(i)(l), defines the term 
"specialty occupation" as an occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Section 214(i)(2) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 11 84(i)(2), states that an alien 
applying for classification as an H-1B nonimmigrant worker must possess full state licensure to practice in the 
occupation, if such licensure is required to practice in the occupation, and completion of the degree in the 
specialty that the occupation requires. If the alien does not possess the required degree, the petitioner must 
demonstrate that the alien has experience in the specialty equivalent to the completion of such degree, and 
recognition of expertise in the specialty through progressively responsible positions relating to the specialty. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required to 
perform the duties is usually associated with the attainment of a baccalaureate or higher 
degree. 

USCIS interprets the term "degree" in the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any 
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered position. 

As stated above, the AAO reviewed the record in its entirety before issuing its decision. 

The petitioner is seeking the beneficiary's services as a visual art designer. According to the petitioner's 
March 1, 2007 letter of support, the beneficiary's duties are as follows: 

Among his duties will be to design timepieces, packaging and promotional products and 
accessories. He will analyze trends and confer with the sales and management executives. 
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[The beneficiary] will integrate findings with personal interests, tastes and use knowledge of 
photography and design to create and present new concepts for timepieces and accessories. 
[The beneficiary] will photo rough and detailed promotion's product layout, indicating 
specifications describing factors and color scheme. He will confer and coordinate activities 
with staff and advertising agents on products, such as color schemes, background props, 
sample presentations and photo shoots. [The beneficiary] will examine photos, drafts, sample 
previews, etc.; modify product's concepts and designs for promotions and submissions for 
advertisements as necessary; to achieve desired effect for clients in product promotions, 
presentations, magazine publishing and advertisements. 

The petitioner submitted documentation that the beneficiary had attained a Bachelor of Fine Arts in 
Photography from the School of Visual Arts in New York City. 

The director found the initial evidence insufficient to demonstrate that the beneficiary was qualified to 
perform the duties of a visual art designer. The director, in the WE, requested additional evidence to show 
that the beneficiary was qualified to perform the duties of the proffered position, which included such duties 
as designing time pieces, packaging, promotional products, and accessories. Noting that the beneficiary's 
degree was in photography, the director requested evidence to demonstrate how his degree in photography 
related to the proffered position. 

In response to the director's request, the petitioner addressed this issue in its letter dated July 2, 2007. The 
petitioner simply stated that the beneficiary's job is to visually promote the petitioner's products for its clients 
and advertisements by using art photography. The petitioner f i ther  stated that " [w]e have agents in 
advertising and marketing departments which [the beneficiary] confer[s], modiflies1 and coordinate[s] 
activities with." Finally, the petitioner states that a review of the beneficiary's transcript during the interview 
process showed that he took courses in drawing, computer artwork, art photography and graphics, and thereby 
established his qualifications for the proffered position. 

The director found that the beneficiary was not qualified for the proffered position because the beneficiary's 
transcript did not demonstrate significant coursework in the relevant field. On appeal, counsel for the 
petitioner states that the title of "visual art director" is a fancy title that the company gives to their 
photographer, and claims that the beneficiary's main duties will be photography. 

Upon review of the record, the AAO concurs with the director's conclusions. 

Pursuant to 8 C.F.R. 5 214,2(h)(4)(iii)(C), an alien must meet one of the following criteria to qualify to 
perform services in a specialty occupation: 

( I )  Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 
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(2)  Hold a foreign degree determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or 
university; 

(3)  Hold an unrestricted state license, registration or certification which authorizes him 
or her to fully practice the specialty occupation and be immediately engaged in that 
specialty in the state of intended employment; or 

(4 )  Have education, specialized training, and/or progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in 
the specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

The director rendered the decision based on analysis of the description of duties for the proffered position in 
relation to the position's title. The director noted that one class in basic graphic design did not appear to 
qualify the beneficiary for the position of visual art designer, which required him to "design timepieces, 
packaging, promotional products and accessories." The director further noted that while the proffered 
position would further require him to "analyze trends" and "integrate findings," the beneficiary had taken no 
courses in the areas of advertising or marketing. Finally, the director noted that while the record indicated 
that the beneficiary, by virtue of his Bachelor of Fine Arts in Photography, would qualify him to perform the 
duties of a photographer, the record did not establish that the beneficiary was qualified as a visual art 
designer. 

As stated above, counsel claims on appeal that the actual position is that of photographer, and the 
beneficiary's degree in photography qualifies him to perform the duties of the occupation. Moreover, counsel 
claims that the position's title, visual art director, is merely a fancy way of saying photographer. 

The AAO concurs with the director's ultimate conclusion, and will expand the basis for the denial for two 
reasons. First, as previously stated in this decision, a petitioner may not make material changes to a petition 
in an effort to make a deficient petition conform to USCIS requirements. See Matter of Izummi, 22 I&N Dec. 
at 176. In this matter, counsel for the first time on appeal asserts that the proffered position is that of a 
photographer. On appeal, however, a petitioner cannot offer a new position to the beneficiary, or materially 
change a position's title, its level of authority within the organizational hierarchy, or the associated job 
responsibilities. The petitioner must establish that the position offered to the beneficiary when the petition 
was filed merits classification as a specialty occupation position. See generally Matter of Michelin Tire 
Corp., 17 I&N Dec. at 249. It is further noted that counsel also changed the title of the proffered position 
from "visual art designer" to "visual art director." The petitioner must establish eligibility at the time of filing 
the nonimmigrant visa petition. A visa petition may not be approved at a future date after the petitioner or 
beneficiary becomes eligible under a new set of facts. See id. Therefore, the AAO will focus on the job 
description submitted with the initial petition. 
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In this matter, Form 1-129 and the accompanying LCA indicated that the petitioner sought to employ the 
beneficiary in the position of "visual art designer." Although not relevant to these proceedings, a second 
LCA was submitted with the petition, indicating that the beneficiary would work as a "graphic designer." The 
AAO recognizes the Department of Labor's Occupational Outlook Handbook (the Handbook) as an authoritative 
source on the duties and educational requirements of a wide variety of occupations, and, accordingly, considered 
the evidence of record in light of the 2008-2009 edition of the Handbook. According to the Handbook, the 
duties of the proffered position, as described by the petitioner prior to adjudication, are akin to those of a 
graphic designer, who is required, for example, to "find the most effective way to get messages across in 
print, electronic, and film media using a variety of methods such as color, type, illustration, photography, 
animation, and various print and layout techniques," and "produce promotional displays, packaging, and 
marketing brochures for products and services, design distinctive logos for products and businesses, and 
develop signs and signage systems. . . ." According to the Handbook, a bachelor's or an associate degree in 
graphic design is usually required for a job as a graphic designer.2 

Therefore, while the record reflects that the beneficiary possesses a United States bachelor's degree in 
photography from an accredited college or university, a degree in photography is not required by the 
proffered occupation. Therefore, the beneficiary has failed to satisfy the requirements set forth in 8 C.F.R. 8 
2 14.2(h)(4)(iii)(C)(I). Moreover, the beneficiary does not possess a foreign degree, nor does the beneficiary 
hold an unrestricted state license, registration or certification which authorizes him to Mly practice the 
claimed specialty occupation and be immediately engaged in that specialty in the state of intended 
employment. Therefore, the requirements set forth in 8 C.F.R. $8 214.2(h)(4)(iii)(C)(Z) and (3) are not 
applicable to these proceedings. 

Finally, the petitioner has failed to demonstrate that the beneficiary has education, specialized training, and/or 
progressively responsible experience that is equivalent to the completion of a United States baccalaureate or 
higher degree in graphic design, and have recognition of expertise in the specialty through progressively 
responsible positions directly related to the claimed specialty as required by 8 C.F.R. 8 214.2(h)(4)(iii)(C)(4). 

Pursuant to 8 C.F.R. 8 214.2(h)(4)(iii)(D), equating the beneficiary's credentials to a United States 
baccalaureate or higher degree shall be determined by one or more of the following: 

(I) An evaluation fiom an official who has authority to grant college-level credit for 
training andlor experience in the specialty at an accredited college or university which 
has a program for granting such credit based on an individual's training andlor work 
experience; 

-- 

2 Again, while not relevant to these proceedings, the fact that an associate degree is sufficient for entry into 
the position of graphic designer demonstrates that this position is not a specialty occupation. Therefore, even 
if the petitioner had sought to employ the beneficiary alternatively as a graphic designer, this claim would not 
prevail. 
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(2) The results of recognized college-level equivalency examinations or special credit 
programs, such as the College Level Examination Program (CLEP), or Program on 
Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service which specializes 
in evaluating foreign educational credentials; 

(4) Evidence of certification or registration fiom a nationally-recognized professional 
association or society for the specialty that is known to grant certification or registration 
to persons in the occupational specialty who have achieved a certain level of 
competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required by the 
specialty occupation has been acquired through a combination of education, specialized 
training, and/or work experience in areas related to the specialty and that the alien has 
achieved recognition of expertise in the specialty occupation as a result of such training 
and experience. 

The petitioner has submitted no documentary evidence which would satisfy the requirements of 8 C.F.R. 
5s 214.2(h)(4)(iii)(D)(l)-(4). Moreover, as briefly touched upon by the director in the denial, the evidence of 
record does not establish that the beneficiary has the equivalent of a degree in graphic design acquired 
through a combination of education, specialized training, and/or work experience. The beneficiary's 
transcript shows only one course in basic graphic design, and the record contains no specific evidence of the 
beneficiary's training or work experience. Moreover, the record contains no evidence that the beneficiary has 
achieved recognition of expertise in graphic design as a result of such training and experience. Therefore, the 
petitioner has provided insufficient evidence to allow the AAO to make a determination of the beneficiary's 
qualifications under 8 C.F.R. 5 214.2@)(4)(iii)(D)(5), thereby precluding the AAO from finding the 
beneficiary has satisfied the requirements of 8 C.F.R. § 214.2(h)(4)(iii)(C)(4). 

As related in the discussion above, the petitioner has failed to establish that the beneficiary is qualified to 
perfom the duties of a specialty occupation. 

The final issue in this matter is whether the beneficiary is eligible for the requested change in nonimmigrant 
status. 

Before a change of status may be granted, it must be established that the beneficiary was maintaining a valid, 
nonirnmigrant status at the time the petition was filed. Change of nonimmigrant classification is governed by 
Part 248 of the Code of Federal Regulations. The applicable provisions read, in pertinent part, as follows: 

5 248.1 Eligibility 
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(a) [Alny alien lawfully admitted to the United States as a nonimmigrant . . . who is continuing 
to maintain his or her nonimmigrant status, may apply to have his or her nonimmigrant 
classification changed to any nonimmigrant classification other than that of a spouse or 
fiancC(e), or the child of such alien . . . 

(b) [A] change of status may not be approved for an alien who failed to maintain the previously 
accorded status or whose status expired before the application or petition was filed, except that 
failure to file before the period of previously authorized status expired may be excused in the 
discretion of the Service, and without separate application, where it is demonstrated that: 

(1) The failure to file a timely application was due to extraordmuy circumstances beyond 
the control of the applicant or petitioner, and the Service finds the delay commensurate 
with the circumstances. 

(2) The alien has not otherwise violated his or her nonimrnigrant status. 
(3) The alien remains a bona fide nonimmigrant; and 
(4) The alien is not the subject of removal proceedings under 8 CFR part 240. 

See 8 C.F.R. $248.1(a). 

The record indicates that the beneficiary was granted an extension of his P-3 nonirnmigrant status on March 
20, 2007 under which he worked for the Chinese American Arts Council ("CAAC"). In the W E  issued on 
April 19, 2007, the director requested documentary evidence showing that he was gainfully employed by the 
CAAC in order to demonstrate that he was maintaining his status as a P-3 nonimmigrt.int. In response, the 
petitioner submitted a copy of the beneficiary's Form 1099, Miscellaneous Income, for the year 2005, along 
with a letter from the CAAC claiming that the beneficiary had been paid in "room and board" since 2006. 
The petitioner also submitted performance flyers featuring the beneficiary's name. 

The director denied the petition, noting that a simple claim from the CAAC that the beneficiary was 
compensated through room and board was insufficient to establish the burden of proof in these proceedings. 
The director noted that even if the CAAC's claim was true, such compensation should have been reported on 
a Form 1099 for 2006. On appeal, counsel does not address this evidentiary deficiency, but merely claims 
that the purpose of the beneficiary's desire for H-1B status was the result of inadequate compensation by the 
CAAC. 

According to 8 C.F.R. 5 248.3(g), there is no appeal from a denial of a change of status request. As such, this 
part of the petitioner's appeal must be rejected, and the director's denial of the alien's change of status shall 
not be disturbed. 

The burden of proof in these proceedmgs rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
The petitioner has not sustained that burden. Accordingly, the AAO shall not disturb the director's denial of 
the petition on the above grounds. 
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ORDER: The appeal is dismissed. The petition is denied. 


