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PETITION: Petition for a Nonimmigrant Worker Pursuant to Section lOl(a)(lS)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. 5 1 10 1 (a)(l 5)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

This is the decision of the Administrative Appeals Office in your case. All materials have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. $ 
103.5 for the specific requirements. All motions must be submitted to the office that originally decided 
your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 
5 103.5(a)(l)(i). 

John F. Grissom 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition. The matter 
is now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. The 
petition will be denied. 

The petitioner provides automotive development and manufacturing services. It seeks to employ the 
beneficiary as an advanced quality engineer. The petitioner seeks to extend for a seventh year the 
beneficiary's classification as a nonimmigrant worker in a specialty occupation (H-1B status) pursuant to 
section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. tj 

1 10 1 (a)(l 5)(H)(i)(b). 

The director denied the petition on the ground that the beneficiary did not qualify for an exemption from 
the normal six-year limit on H-1B status. 

In general, section 214(g)(4) of the Act, 8 U.S.C. $ 11 84(g)(4), provides that "[tlhe period of authorized 
admission [of an H-IB nonimmigrant] may not exceed 6 years." However, the amended American 
Competitiveness in the Twenty-First Century Act ("AC21") removes the six-year limitation on the 
authorized period of stay in H-1B status for certain aliens whose labor certification applications or 
employment-based immigrant petitions remain undecided due to lengthy adjudication delays and 
broadens the class of H-1B nonimmigrants who may avail themselves of this provision. 

Section 106 of AC21, as amended by section 11030(A)(a) and (b) of the 21" Century Department of 
Justice Appropriations Act, reads as follows: 

(a) EXEMPTION FROM LlMITATION - The limitation contained in section 214(g)(4) of the 
Immigration and Nationality Act (8 U.S.C. 5 1184(g)(4)) with respect to the duration of 
authorized stay shall not apply to any nonimmigrant alien previously issued a visa or 
otherwise provided nonimmigrant status under section 10 1 (a)(l S)(H)(i)(B) of such Act 
(8 U.S.C. $ 1101 (a)(lS)(H)(i)(B)), if 365 days or more have elapsed since the filing of any 
of the following: 

(1) Any application for labor certification under section 212(a)(5)(A) of such Act 
(8 U.S.C. 5 1182(a)(5)(A)), in a case in which certification is required or used by the 
alien to obtain status under section 203(b) of such Act (8 U.S.C. $ 1153(b)). 

(2) A petition described in section 204(b) of such Act (8 U.S.C. tj 1154(b)) to accord the 
alien a status under section 203(b) of such Act. 

(b) EXTENSION OF H-1B WORKER STATUS - The Attorney General shall extend the stay of 
an alien who qualifies for an exemption under subsection (a) in one year increments until such 
time as a final decision is made - 
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(1) to deny the application described in subsection (a)(l), or, in a case in which such 
application is granted, to deny a petition described in subsection (a)(2) filed on behalf of 
the alien pursuant to such grant; 

(2) to deny the petition described in subsection (a)(2); or 

(3) to grant or deny the alien's application for an immigrant visa or for adjustment of status 
to that of an alien lawfully admitted for permanent residence. 

The record of proceeding before the AAO includes (1) Form 1-129 and supporting documentation for a 
seventh year extension, filed on November 27,2003; (2) the notice of decision, dated December 4,2008; and 
(5) Form I-290B and counsel's appeal brief. 

The record shows that the beneficiary resided in the United States with H-1B classification continuously 
from November 29, 2001. As the director noted in his decision, there was neither a labor certification 
application (Form ETA-750) nor an immigrant petition for alien worker (Form 1-140) pending on behalf 
of the beneficiary. Therefore, since neither of the applicable forms that would allow an exemption to the 
six year limitation were pending on behalf of the beneficiary, the director concluded that the beneficiary 
was ineligible for exemption from the six-year limitation on H-1B classification and an extension of his 
H-1B status under AC21. 

On appeal, counsel argues that the intent of AC2 1 is to "permit the maintenance of the family unit." Counsel 
contends that the beneficiary's wife has an approved Form 1-140 petition, and the beneficiary is relylng upon 
said approval to adjust his status to that of a permanent resident. Counsel contends that the beneficiary has 
filed an application for adjustment of status (Form 1-485), which had been pending for more than 230 days at 
the time of the appeal. Counsel further submits documentation demonstrating that the beneficiary currently 
has an approved application for permanent employment certification (ETA Form 9089) as well as a pending 
immigrant petition for alien worker filed on his behalf on January 9, 2008. In conclusion, counsel contends 
that to deny the beneficiary the ability to maintain his employment is contrary to the intent of AC21. 

The AAO does not agree with counsel's argument. The regulations governing applications and petitions filed 
with United States Citizenship and Immigration Services (USCIS) require that eligbility for an immigration 
benefit be established at the time of filing. As 8 C.F.R. $ 103.2(b)(12) specifically provides: 

An application or petition shall be denied where evidence submitted in response to a request 
for initial evidence does not establish filing eligbility at the time the application or petition 
was filed. 

This regulation has general applicability to all applications and petitions before the USCIS, as reflected in its 
case law. The principle is clear. A visa petition may not be approved at a later date based on a set of facts 
not present at the time of filing. See Matter of Michelin Tire Corporation, 17 I&N Dec. 248, 249 (Reg. 
Comm. 1978); see also Matter of Katigbak, 14 I&N 45, 49 (Cornrn. 1971). Congress is presumed to be 
familiar with existing law pertinent to the legislation it enacts. See Cannon v. Univ. of Chicago, 441 U.S. 
677, 699 (1979); Valansi v. Ashcroft, 278 F.3d 203, 212 (3rd Cir. 2002); Matter of Gomez-Giraldo, 20 I&N 
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Dec. 957, 961 n. 3 (BIA 1995). Likewise, it is presumed that if Congress had intended to make the general 
rule in 8 C.F.R. fj 103.2(b)(12) inapplicable to petitions for extension of H-1B classification beyond the 
general six-year limitation, it would have done so clearly and unequivocally in AC21. But it did not. Thus, 
8 C.F.R. fj 103.2(b)(12) applies to petitions for extension of H-1B status under AC21, as it does to all other 
petitions and applications before USCIS. 

In the case at bar, there was neither a labor certification application or an immigrant petition for alien worker 
pending on behalf of the beneficiary for more that 365 days at the time the instant petition was filed on 
November 27, 2007. Although counsel on appeal submits a copy of a receipt for a pending Form 1-140 
petition filed on behalf of the beneficiary, thls petition was filed on January 9,2008, five days after the instant 
petition was denied. Moreover, the copy of the ETA Form 9089, approved on May 10, 2007, fh-ther 
establishes that a labor certification application had not been pending for more than 365 days as of the filing 
of the instant petition. As stated above, a visa petition may not be approved at a later date based on a set of 
facts not present at the time of filing. See Matter of Michelin Tire Corporation, 17 I&N Dec. at 249; see also 
Matter of Katigbak, 14 I&N at 49. 

In addition, counsel's arguments on appeal that the beneficiary is eligble for extension of H-1B classification 
beyond the general six-year limitation based on his wife's pending Form 1-140 petition are misplaced. 
Counsel contends that congressional intent behind AC2 1 requires USCIS to "apply a liberal interpretation of 
the applicable statutes relative to family unit issues." The AAO disagrees. Statutory language must be 
given conclusive weight unless the legislature expresses an intention to the contrary. Int'l. Brotherhood of 
Electrical Workers, Local Union No. 474, AFL-CIO v. NLRB, 814 F.2d 697 (D.C. Cir. 1987). The plain 
meaning of the statutory language should control except in rare cases in which a literal application of the 
statute will produce a result demonstrably at odds with the intent of its drafters, in which case it is the 
intention of the legislators, rather than the strict language, that controls. Sarnuels, Kramer & Co. v. CIR, 
930 F.2d 975 (2d Cir.), cert. denied, 112 S. Ct. 416 (1991). Where the language of a statute is clear on its 
face, there is no need to inquire into Congressional intent. INS v. Phinpathya, 464 U.S. 183 (1984). 

In accordance with section 214(g)(4) of the Act, 8 U.S.C. fj 1184(g)(4), limiting the authorized period of 
admission for an H-IB nonimmigrant to six years, the extension petition must be denied. 

The petitioner bears the burden of proof in these proceedings. See section 291 of the Act, 8 U.S.C. 5 1361. 
The petitioner has not sustained that burden. Accordingly, the AAO will not disturb the director's decision 
denying the petition. 

ORDER: The appeal is dismissed. The petition is denied. 


