
U.S. Department of Ifomeland Security 
I.S. Citizenship and Immigration Services 

identifying data deleted to Office ofAdmznrstratrve Appeals, M S  2090 
Wash~ngton, DC 20529 

prevent clearly unw-manted 
invasion of personal privacy 

PUBLIC COW 

FILE: EAC 07 134 5 1909 Office: VERMONT SERVICE CENTER Date: AUG 0 4 2009 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101 (a)(l 5)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. 9 1 lOl(a)(lS)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

SELF-REPRESENTED 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of thqdecision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 9 103.5(a)(l)(i). 

P cting Chief, Administrative Appeals Office 



EAC0713451909 
Page 2 

DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and 
the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition will be denied. 

The petitioner indicates it is engaged in engineer consulting. It was established in 2004 and claims to 
employ 15 persons, to have a gross annual income of $1,200,000, and a net annual income of $165,000. 
It seeks to employ the beneficiary as a managementltraining analyst. Accordingly, the petitioner 
endeavors to classify the beneficiary as a nonimrnigrant worker in a specialty occupation pursuant to 
section 1 Ol(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1 1 Ol(a)(l5)(H)(i)(b). 

On June 28,2007, the director denied the petition, determining that the record did not establish that the 
proffered position is a specialty occupation and that the record did not establish that the beneficiary is 
qualified to perform services in a specialty occupation. On appeal, the petitioner submits a brief and 
documentation. 

The record includes: (1) the Form 1-129, Petition for a Nonimmigrant Worker, and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
director's W E ;  (4) the director's denial decision; and, (5) the Form I-290B, the petitioner's brief, 
and documentation submitted in support of the appeal. The AAO reviewed the record in its entirety 
before issuing its decision. 

Preliminarily, the AAO finds that the beneficiary is qualified to perform the duties of a specialty 
occupation and withdraws the director's decision to the contrary; however, the petitioner has not 
established that the proffered position is a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, 
and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is hrther defined at 8 C.F.R. 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and 
health, education, business specialties, accounting, law, theology, and the arts, and 
which requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 
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Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [l]  requires theoretical and practical application of a 
body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 8 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet 
one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. 1184(i)(l), and 8 C.F.R. 5 214.2(h)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thmst of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
fj 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
tj 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
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5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), United 
States Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. tj 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such professions. 
These occupations all require a baccalaureate degree in the specific specialty as a minimum for entry 
into the occupation and fairly represent the types of professions that Congress contemplated when it 
created the H-IB visa category. However, to determine whether a particular job qualifies as a 
specialty occupation, USCIS does not simply rely on a position's title. The specific duties of the 
proffered position, combined with the nature of the petitioning entity's business operations, are 
factors to be considered. USCIS must examine the ultimate employment of the alien to determine 
whether the position qualifies as a specialty occupation. Defensor v. Meissner, 201 F. 3d 384. 

On the Form 1-129, the petitioner stated that the proffered position is that of a "managementltraining 
analyst." In the petitioner's April 2, 2007 letter appended to the petition, the petitioner indicated the 
beneficiary's responsibilities would include: 

Determine information needs, design processes for data collection, data analysis, 
turn data into information, and present information to peers and executive staff 
members; 
Conduct primary market research projects to determine customer needs and 
answer marketing, sales, and operations information requests, including both 
quantitative and qualitative studies; 
Review forms and reports and confer with management and users about format, 
distribution, and purpose and to identify problems and improvements; 
Develop and implement records management program for filing, protection, and 
retrieval of records, and assure compliance with program; 
Interview personnel and conduct on-site observation to ascertain unit functions, 
work performed, and methods, equipment, and personnel used; 
Prepare manuals and train workers in use of new forms, reports, procedures or 
equipment, according to organizational policy; 
Design, evaluate, recommend, and approve changes of forms and reports; 
Recommend purchase of storage equipment, and design area layout to locate 
equipment in space available; 
Plan study of work problems and procedures, such as organizational change, 
communications, information flow, integrated production methods, inventory 
control, or cost analysis; 
Gather and organize information on problems or procedures; 
Analyze data gathered and develop solutions or alternative methods of proceeding; 
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Document findings of study and prepare recommendations for implementation of 
new systems, procedures, or organizational changes; 
Recommend best marketing research methodology to fulfill company 
data/information objectives and requirements; 
Develop a competitive intelligence function to support industry analysis, trends 
reporting, and competitive analysis; 
Prepare and issue regular reports and analyses on market trends likely to affect the 
success of the petitioner's products, services and business strategies; 
Integrate and analyze information from qualitative and quantitative sources, 
including research, marketing information, financial data, etc; 
Perform analyses of data using single and multiple "variate" techniques; 
Summarize data and turn into actionable recommendations as contributing 
elements to business case development for new markets, products and services; 
Translate information needs into meaningful reports drawing from internal and 
external data sources. 

The petitioner added that it required, at a minimum, a bachelor's degree in human resources, 
psychology for its position of management analyst and that its management analyst should possess 
substantial professional experience in the training and human resources area along with related 
experience of management. 

In a June 1 1,2007 response to the director's RFE, the petitioner indicated that the beneficiary would 
be in charge of organizing and training its company's management and other employees and would 
also be assigned to guide the petitioner's clients in the process of training their workforce, as well as 
implementing management methods, and company policies. The petitioner also provided an excerpt 
from the Department of Labor's O*NET Online (O*NET) on the occupation of management analyst 
and several Internet advertisements for management analyst positions related to training and human 
resources. 

On appeal, the petitioner adds that the beneficiary will also be in charge of training and human 
resources management duties and adds a generic list of duties related to a training occupation, 
including: 

Conducts training needs assessments and surveys for our customers as well as for 
our company's employees and develops training programs and cost estimates 
designed to address the identified needs. 
Plans and coordinates personnel training and staff development programs 
including Leadership Development, Supervisory Training, and Human Resources 
needs assessment. 
Maximizes the skills and training expertise within the company to ensure needed 
training is accomplished in the most cost-effective manner. 
Coordinates the development of the annual Succession Plan. 
Assists with the identification of training requirements and resources for employee 
development. 
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Keeps policies related to training updated and current. 
Prepares training materials, slides, handouts, etc. for dissemination. 
Performs related duties as required. 
Maintains employee development reports and electroniclpaper files on training. 
Provides logistics support to training functions, as required. 
Performs other HR and training duties, as required. 

The petitioner asserts that its management and training analyst position is divided in three major 
areas: management, training, and human resources and that it has classified the job duties in two 
areas that comprehend the totality of the tasks and responsibilities entailed in the position. 

Upon review of the petitioner's list of duties and as the petitioner observed on appeal, many of the 
initial description of duties listed are taken verbatim from the summary report on management 
analysts as found in the Department of Labor's O*NET. However, the AAO does not consider a 
recitation of an abstract list of responsibilities as definitive of a petitioner's specific proffered 
position. The petitioner cannot repeat portions of the generalized descriptions found in the O*NET 
or other sources describing occupations to establish its proffered position as a specialty occupation. 
Such generalized descriptions are necessary when defining the range of duties that may be 
performed within an occupation, but cannot be relied upon by a petitioner when discussing the duties 
attached to specific employment. In establishing a position as a specialty occupation, a petitioner 
must describe the specific duties and responsibilities to be performed by a beneficiary in relation to 
its particular business interests. 

In addition, the petitioner in this matter listed generic duties that appear to relate to market research 
not to a management analyst position or a training or human resources position. For example, the 
petitioner indicated among other things, that the beneficiary would "conduct primary market 
research projects to determine customer needs and answer marketing, sales, and operations 
information requests, including both quantitative and qualitative studies," "recommend best 
marketing research methodology to fulfill company data/information objectives and requirements," 
"prepare and issue regular reports and analyses on market trends likely to affect the success of the 
petitioner's products, services and business strategies," and "summarize data and turn into actionable 
recommendations as contributing elements to business case development for new markets, products 
and services." It appears the petitioner copied an overview of a market research occupation, rather 
than describing specific tasks associated with the petitioner's business that the beneficiary would be 
required to perform. The AAO observes that the petitioner also indicated that the beneficiary would 
"recommend purchase of storage equipment, and design area layout to locate equipment in space 
available" a task that does not appear to be related to the petitioner's business or the position 
proffered. 

The AAO notes that the petitioner has copied the description of duties submitted on appeal verbatim 
from an Internet advertisement for a training analyst for ITT Systems Division. The advertisement, 
also submitted on appeal, notes that a bachelor's degree in a training related field or equivalent 
experience and three years progressively responsible training experience in human resources are the 
minimum qualifications. The petitioner has again relied upon a general overview of tasks and has 
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not provided a definitive description of duties that it would expect the beneficiary to perform for it, 
rather than an unrelated company. The addition of the training duties on appeal does not provide 
specific duties directly related to the petitioner's business, a business that has not been described as 
similar to the one in the advertisement. To reiterate, a petitioner must provide a description of duties 
sufficient to allow an evaluation of the proffered job position so that USCIS may ascertain whether 
the tasks of the proffered position comprise the duties of a specialty occupation. In this matter, the 
petitioner has failed to provide the specificity necessary to establish that the proffered position is a 
specialty occupation. 

The petitioner has provided a lengthy description of what appears to be several different occupations 
but has not described the actual daily duties it expects the individual in the proffered position to 
perform. The description provided does not convey the applications of highly specialized 
knowledge in a specific specialty that the functions might entail when performed in the context of 
the petitioner's business. The AAO is unable to discern from the description provided the actual 
specific tasks of the position that require a theoretical and practical application of specialized 
knowledge attained through study at the baccalaureate or higher level in a specific discipline. The 
petitioner has not established that the position meets any of the requirements for a specialty 
occupation set forth at 8 C.F.R. 5 214.2(h)(4)(iii)(A). 

In that the record offers no specific description of the duties the beneficiary would perform for the 
petitioner or as alluded to in the petitioner's brief on appeal for the petitioner's clients, the petitioner 
is precluded from meeting the requirements of any of the alternate criteria at 8 C.F.R. 
5 2 14.2(h)(4)(iii)(A). 

Without a meaningful job description, the petitioner may not establish that the proffered position is 
one that normally requires at least a bachelor's degree, or the equivalent, in a specific specialty. In 
this regard, the AAO notes that, as reflected in its earlier discussion about the generalities of the 
description and the seemingly extraneous information regarding a marketing position, the record 
lacks evidence sufficiently concrete and informative to demonstrate that the proffered position 
requires a specialty occupation's level of knowledge in a specific specialty. The record's evidence is 
not sufficiently specific and concrete to distinguish the proffered position from other positions in 
management or human resources or training, occupational categories that may or may not, 
depending on the specificity of the particular position, require at least a bachelor's degree, or its 
equivalent, in a specific specialty. 

Upon review of the petitioner's elaboration of the type of duties that would be expected of the 
beneficiary in the proffered position submitted in support of the appeal, the AAO finds that this 
portion of the description tends to align the position with that of a human resourcesltraining position 
as set out in the Handbook under the heading human resources, training and labor relations managers 
and specialists. Upon review of the Handbook's report on human resourcesltraining occupations, the 
Handbook does not state that a degree requirement is normally required for entry into the profession. 
The Handbook reports: 
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Because an interdisciplinary background is appropriate in this field, a combination of 
courses in the social sciences, business, and behavioral sciences is useful. Some jobs 
may require a more technical or specialized background in engineering, science, 
finance, or law, for example. Most prospective human resources specialists should 
take courses in compensation, recruitment, training and development, and 
performance appraisal, as well as courses in principles of management, organizational 
structure, and industrial psychology. Other relevant courses include business 
administration, public administration, psychology, sociology, political science, 
economics, and statistics. Courses in labor law, collective bargaining, labor 
economics, labor history, and industrial psychology also provide a valuable 
background for the prospective labor relations specialist. As in many other fields, 
knowledge of computers and information systems also is useful. 

Thus, the Handbook indicates that those employers who do require job candidates to hold degrees do 
not require those degrees to be in a field of study directly related to their employment, as required 
for classification as a specialty occupation. The Handbook's discussion of entry-level human 
resources employment appears to indicate that some employers are willing to fill entry-level 
positions based on candidates' experience. Therefore, the AAO finds that a human relationsltraining 
position does not impose a degree requirement on the beneficiary. Accordingly, the proffered 
position may not be established as a specialty occupation under the first criterion at 8 C.F.R. 
8 214.2(h)(4)(iii)(A) - a baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position. 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong assigns specialty occupation status to a proffered 
position with a requirement for at least a bachelor's degree, in a specific specialty, which is common 
to the petitioner's industry in positions that are both (1) parallel to the proffered position and (2) 
located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by USCIS 
include: whether the Handbook reports that the industry requires a degree; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether letters or 
affidavits from firms or individuals in the industry attest that such firms "routinely employ and recruit 
only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) 
(quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As already discussed, the petitioner has not provided a specific description of duties adequate to 
establish that its proffered position is one for which the Handbook reports an industry-wide requirement 
for at least a bachelor's degree in a specific specialty. Although the petitioner has submitted a number 
of Internet advertisements for positions as diverse as management analyst, human resource services, 
business management analyst, training analyst, human resources analyst, human resources process 
analyst, training facilitator, and training specialist that require either general degrees, degrees in a 
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variety of fields, or only experience, the petitioner has not demonstrated that the proffered position is 
to any degreed positions in a specific discipline within similar organizations in its industry. 

The AAO notes that although seven out of the ten announcements submitted indicate a degree 
requirement for the employment advertised, only three of the seven indicate that the employer 
requires a degree in a directly related field, as required for classification as a specialty occupation. 
The AAO further observes that these three announcements do not carry the authority of the 
Handbook's finding that the occupation of human resourcesltraining manager does not impose a 
degree requirement on individuals seeking entry-level employment. The Handbook, which offers an 
overview of national hiring practices, draws on personal interviews with individuals employed in the 
occupation or from websites, published training materials and interviews with the organizations 
granting degrees, certification or licenses in the field, to reach its conclusions regarding the nation's 
employment practices. Upon review of the Handbook and the ten job announcements submitted, the 
AAO does not find that the petitioner has established an industry-wide standard for parallel positions 
among similar organizations. Accordingly, the petitioner has not established that the proffered 
position is a specialty occupation under the first prong of the second criterion. 

The petitioner also failed to satisfy the second alternative prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2), 
which provides that "an employer may show that its particular position is so complex or unique that 
it can be performed only by an individual with a degree." Again, the evidence of record lacks 
sufficiently detailed information to distinguish the proffered position as unique from or more 
complex than other generalist positions in the human resources, management, or training field, 
positions that can be performed by persons without a specialty degree or its equivalent. 

As the record has not established a prior history of hiring for the proffered position only persons 
with at least a bachelor's degree in a specific specialty, the petitioner has also not satisfied the third 
criterion of 8 C.F.R. tj 214.2(h)(4)(iii)(A). 

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. 5 214.2(h)(4)(iii)(A), which is 
reserved for positions with specific duties so specialized and complex that their performance 
requires knowledge that is usually associated with the attainment of a baccalaureate or higher degree 
in a specific specialty. As reflected in the earlier discussion of the limited information about the 
proffered duties, the proposed duties have not been described with sufficient specificity to show that 
they are more specialized and complex than other generalist positions that are not usually associated 
with a degree in a specific specialty. 

Upon review of the totality of the record, the petitioner has not provided evidence that the proffered 
position is a specialty occupation. The petition will be denied and the appeal dismissed for the above 

1 Again, the AAO notes that the petitioner has elaborated on the initially described duties with the 
general duties listed in a specific Internet job announcement, but doing so does not establish that the 
petitioner's proffered position is parallel to the position in the job announcement. Rather it appears 
that the petitioner has cobbled together its list of duties from the O*NET and from the job 
announcement without actually detailing the specific duties that comprise its proffered position. 
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stated reason. The burden of proof in these proceedings rests solely with the petitioner. Section 291 of 
the Act, 8 U.S.C. 9 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


