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DISCUSSION: The Director of the Vermont Service Center denied the nonirnmigrant visa petition, 
and the matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will 
dismiss the appeal. 

The petitioner filed this nonimmigrant petition seeking to employ the beneficiary in the position of 
market research analyst as an H-1B nonimmigrant in a specialty occupation pursuant to section 
101 (a)(l 5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1 10 1 (a)(l 5)(H)(i)(b). The petitioner describes itself as a chimney sales, service, and repair 
business and indicates that it currently employs five persons. 

The director denied the petition because the petitioner failed to establish that the proffered position is 
a specialty occupation or that the petitioner routinely requires a bachelor's degree in a specific 
specialty as a prerequisite for the proffered position. 

On appeal, counsel for the petitioner submits a statement and contends that the petition was denied 
on a non-legal and uncorroborated finding based on the petitioner's size. Counsel also contends that 
the petitioner has satisfied 8 C.F.R. 5 214.2(h)(4)(iii)(A)(l), (2) and (4),  namely that: a baccalaureate 
or higher degree or its equivalent is normally the minimum requirement for entry into the particular 
position; the degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is so complex or 
unique that it can be performed only by an individual with a degree; and that the nature of the specific 
duties is so specialized and complex that knowledge required to perform the duties is usually 
associated with the attainment of a baccalaureate or higher degree. Counsel contends that the 
adjudicator assumed without any evidence that the businesses in the numerous job postings 
submitted by the petitioner were substantially larger than the petitioner's business. 

On the I-290B, signed by counsel on December 7, 2007, cownsel checked the block indicating that 
he would submit a brief and/or evidence to the AAO within 30 days. The AAO sent a fax to counsel 
on September 19, 2008, informing him that no separate brief and/or evidence was received, to 
confirm whether or not he had sent anything else in this matter, and as a courtesy, providing him 
with five days to respond. On September 19, 2008, counsel responded with a copy of the brief that 
he submitted to the Vermont Service Center on January 7,2008. 

The regulation at 8 C.F.R. 5 103.3(a)(2)(viii) and the instructions to Form I-290B require the 
affected party to submit the brief or evidence directly to the AAO, not to the Vermont Service Center 
or any other federal office. Thus, the AAO will not consider the brief on appeal because counsel 
failed to follow the regulations or the instructions for the proper filing location. 

As will be discussed below, the AAO finds that the petitioner has not established that the proffered 
position is a specialty occupation. Accordingly, the director's decision to deny the petition shall not be 
disturbed. Counsel's assertions about the proffered position satisfying specialty-occupation criteria are 
noted; but they merit no weight, as they are not supported by documentary evidence in the record. 
Without documentary evidence to support the claim, the assertions of counsel will not satisfy the 
petitioner's burden of proof. The unsupported assertions of cownsel do not constitute evidence. 
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Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 
1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

The AAO bases its decision upon its consideration of the entire record of proceeding before it, which 
includes: (1) the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the 
service center's request for additional evidence (RFE); (3) the matters submitted in response to the 
RFE; (4) the director's denial letter; and (5) the Form I-290B. 

Section lOl(a)(lS)(H)(i)(b) of the Act, 8 U.S.C. 5 1 lOl(a)(l 5)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184 (i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application of a 
body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualifL as a specialty occupation, the position must meet 
one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 
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(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. tj 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thrust of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
5 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such professions. 
These occupations all require a baccalaureate degree in the specific specialty as a minimum for entry 
into the occupation and fairly represent the types of professions that Congress contemplated when it 
created the H-1B visa category. 

The petitioner's judgment on whether or not to hire a person for the job it designates as a 
market-research-analyst position is not a subject on appeal. Rather, the question before the AAO is 
whether the evidence of record establishes that the job qualifies as a specialty occupation in 
accordance with the H-1B statute and regulations so as to allow the petitioner to employ a 
nonimmigrant alien in that position. The petitioner's claim that its market-research-analyst position 
qualifies as a specialty occupation is not an element of proof, and it has evidentiary weight only to 
the extent that it is supported by the record's documentary evidence on the specific requirements of a 
specialty occupation under sections 101 (a)(l 5)(H)(i)(b) and 214(i)(l) of the Act and the implementing 
regulations at 8 C.F.R. 5 214.2(h)(4)(iii)(A). See Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 
1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)) (Going 
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on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings.) 

The AAO will now discuss and evaluate the evidence of record. 

In the petitioner's April 1, 2007 letter submitted with the Form 1-129, the petitioner describes itself 
as a provider of "high quality chimney services including chimney sweep, liner (including re-lining), 
wood and gas stoves, boiler, and fireplace repair, restoration, and new sales." According to the 
letter, the petitioner's company was founded in 1998 as a sole proprietorship and was reorganized in 
2003 as a corporation. The beneficiary's proposed job duties are described as follows: 

[Clonduct promotional research, event planning, material collection and distribution, project 
tracking and reporting, plus working on special projects as assigned. He will also act as 
liaison to business units, vendors and brokers; provide analytical support; recommend 
strategies to increase the sales results. 

In addition, he will establish community based marketing programs and events, review 
communication materials for compliance, coordinate activities among ad agencies and other 
marketing partners, track budgets, and monitorlreport on campaign results as well as return 
on investment. He will participate and support promotional events, assist in hlfillment of 
Promotional Partnerships, Coordinate, research and develop new promotional opportunities, 
maintain and update current sales and promotions database including local, regional and 
industry contacts. 

[The beneficiary] will also attend trade shows and assist in the evaluation of new products for 
sales1 promotional feasibility, survey competitor's products and offerings, and conduct 
research into local and regional competitors. 

The AAO notes that the April 1, 2007 letter neither explains nor is accompanied by documentary 
evidence showing the particular methodologies and analytical tools that the beneficiary will employ 
are usually associated with at least a bachelor's degree in a specific specialty. The AAO also finds 
that the beneficiary's duties are so abstractly stated in the letter that they do not convey the specific 
nature of the work that he would actually perform and, therefore, do not indicate the nature and level 
of education that the work requires. 

Counsel's letter of response to the service center's June 11, 2007 RFE indicates that, in 2006, the 
petitioner added a retail hearth and chimney store and showroom, which "offers both high-end and 
value priced wood, gas, wood pellets, corn, and biomass stoves to the public and contractors that are 
sold on both a local and regional level . . ." Counsel states further that the beneficiary, who was 
originally hired by the petitioner in December 2006, pursuant to a J-1 change of status, works as a 
"Market Research AnalystISales Manager Trainee" and "continues to perform in providing the 
research and analysis needed to take advantage of both the company's physical showroom as well as 
its on-line presence in branding and marketing the company as a source for the purchase of chimney 
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related products." Counsel also states that the beneficiary "will best serve the company in the role of 
Marketing Analyst." 

As evident in the descriptions of the beneficiary's past and future work above, the petitioner 
describes the proffered position exclusively by generalized statements of broad functions. These 
statements do not convey whatever applications of highly specialized knowledge in a specific 
specialty the functions might entail when performed in the context of the petitioner's business. For 
example: the petitioner does not identify the analytical methods employed in the beneficiary's 
promotional research, material collection and distribution, and tracking budgets; does not explain 
what theoretical and practical application of highly specialized knowledge would be involved in the 
beneficiary's development of new promotional activities; and provides no specific information about 
the research gathering into local and regional competitors and the evaluation of new products for 
sales/promotional feasibility. Moreover, although counsel states in his response to the RFE that the 
beneficiary continues to provide "the research and analysis needed to take advantage of both the 
company's physical showroom as well as its on-line presence in branding and marketing the 
company as a source for the purchase of chimney related products," the record contains no examples 
of the beneficiary's work product. As such, the AAO cannot determine the nature and level of 
knowledge required to perform his job duties. 

The petitioner has not satisfied the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(l), which assigns 
specialty-occupation status to a position for which the normal minimum entry requirement is a 
baccalaureate or higher degree, or the equivalent, in a specific specialty closely related to the 
position's duties. 

Even if the generic statements that comprise the information about the proffered position and its 
duties were sufficient to align the position with the broad occupational category of Market Research 
Analysts as discussed in the Department of Labor's Occupational Outlook Handbook (Handbook), 
this position has not been established as a specialty occupation. As indicated in the discussion of the 
2008-2009 edition of the Handbook, employers of market research analysts do not normally require 
at least a bachelor's degree, or its equivalent, in a specific specialty. The following excerpt from the 
"Training, Other Qualifications, and Advancement" section 2008-2009 Handbook's chapter "Market 
and Survey Researchers" indicates that a major or concentration in a specific specialty is not a 
normal aspect of the baccalaureate threshold for entry into the market-research-analyst occupation: 

Training, Other Qualifications, and Advancement 

A bachelor's degree is usually sufficient for entry-level market and survey research 
positions. Higher degrees may be required for some positions, however. Continuing 
education and keeping current with the latest methods of developing, conducting, and 
analyzing surveys and other data also is important for advancement. 

Education and training. A bachelor's degree is the minimum educational 
requirement for many market and survey research jobs. However, a master's degree 
may be required, especially for technical positions. 
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In addition to completing courses in business, marketing, and consumer behavior, 
prospective market and survey researchers should take other liberal arts and social 
science courses, including economics, psychology, English, and sociology. Because 
of the importance of quantitative skills to market and survey researchers, courses in 
mathematics, statistics, sampling theory and survey design, and computer science are 
extremely helpful. Market and survey researchers often earn advanced degrees in 
business administration, marketing, statistics, communications, or other closely 
related disciplines. 

While in college, aspiring market and survey' researchers should gain experience 
gathering and analyzing data, conducting interviews or surveys, and writing reports 
on their findings. This experience can prove invaluable later in obtaining a fulltime 
position in the field, because much of the initial work may center on these duties. 
Some schools help graduate students find internships or part-time employment in 
government agencies, consulting firms, financial institutions, or marketing research 
firms prior to graduation. 

As the Handbook indicates that entry into the market-research-analyst occupation may occur with a 
degree with coursework in the listed subjects but without a specific course of study leading to a 
specific degree in the field, market research analyst positions do not categorically qualify under the 
first criterion of 8 C.F.R. 5 214.2(h)(4)(iii)(A) as read in the context of the statutory and regulatory 
definitions of specialty occupation. This information fiom the Handbook does not by itself preclude 
a particular market-research-analyst position from qualifying as a specialty occupation under the 
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(I). However, it is incumbent on the petitioner to establish 
that its particular position is one for which the normal minimum entry requirement is a baccalaureate 
or higher degree, or the equivalent, in a specific specialty closely related to the position's duties. 
This the petitioner has failed to do. 

The AAO finds that the evidence of record does not indicate that the particular position before it is 
one that normally requires at least a bachelor's degree, or the equivalent, in a specific specialty. In 
this regard, the AAO notes that, as reflected in its earlier discussions about the record containing no 
examples of the beneficiary's work-product and the petitioner's generalized descriptions of the 
duties of the proffered position, the record lacks evidence sufficiently concrete and informative to 
demonstrate that the proffered position requires a specialty occupation's level of knowledge in a 
specific specialty. The record's evidence is not sufficiently specific and concrete to distinguish the 
proffered position from positions in the market-research-analyst occupational category that do not 
normally require at least a bachelor's degree, or its equivalent, in a specific specialty. 

As the evidence of record does not establish that the particular position proffered here is one for 
which the normal minimum entry requirement is a baccalaureate or higher degree, or the equivalent, 
in a specific specialty closely related to the position's duties, the petitioner has not satisfied the 
criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(I). 
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Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). This prong assigns specialty occupation status to a proffered 
position with a requirement for at least a bachelor's degree, in a specific specialty, that is common to 
the petitioner's industry in positions that are both (1) parallel to the proffered position and (2) 
located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by USCIS 
include: whether the Handbook reports that the industry requires a degree; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether letters or 
affidavits from firms or individuals in the industry attest that such firms "routinely employ and recruit 
only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 @.Minn. 1999) 
(quoting Hird/Blaker Corp. v. Suva, 712 F.  Supp. 1095, 1 102 (S.D.N.Y. 1989)). 

As already discussed, the petitioner has not established that its proffered position is one for which the 
Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific specialty. 
Also, there are no submissions fkom professional associations, individuals, or firms in the petitioner's 
industry. 

The petitioner also failed to satisfy the second alternative prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2), 
which provides that "an employer may show that its particular position is so complex or unique that 
it can be performed only by an individual with a degree." The evidence of record does not refute the 
Handbook's information to the effect that there is a spectrum of degrees acceptable for 
market-research-analyst positions, including degrees not in a specific specialty related to market 
research analysis. As evident in the earlier discussion about the generalized descriptions of the 
proffered position and its duties, the record lacks sufficiently detailed information to distinguish the 
proffered position as unique from or more complex than market research analyst positions that can 
be performed by persons without a specialty degree or its equivalent. 

On appeal, neither the petitioner nor counsel contends that the petitioner has satisfied 8 C.F.R. 
5 214.2(h)(4)(iii)(A)(3). Moreover, as the record has not established a prior history of hiring for the 
proffered position only persons with at least a bachelor's degree in a specific specialty, the petitioner 
has not satisfied the third criterion of 8 C.F.R. 4 214.2(h)(4)(iii)(A). 

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), which is 
reserved for positions with specific duties so specialized and complex that their performance 
requires knowledge that is usually associated with the attainment of a baccalaureate or higher degree 
in a specific specialty. As reflected in the earlier discussion of the limited information about the 
proffered duties, the proposed duties have not been described with sufficient specificity to show that 
they are more specialized and complex than market research analyst positions that are not usually 
associated with a degree in a specific specialty. 

As the petitioner has failed to establish that the proffered position qualifies as a specialty occupation 
under any criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), the director's decision shall not be disturbed. 
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. fj 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


