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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 8 103.5(a)(l)(i). 

\ 

Appeals Office 



EAC 08 018 50969 
Page 2 

DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is an eye care center that seeks to employ the beneficiary as an ophthalmic medical 
technologist. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant 
worker in a specialty occupation pursuant to section IOl(a)(lS)(H)(i)(b) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. $ 1 lOl(a)(lS)(H)(i)(b). 

The record of proceeding before the AAO contains (1) the Fonn 1-129 and supporting documentation; 
(2) the director's request for additional evidence; (3) the petitioner's response to the director's request; 
(4) the director's denial letter; and (5) the Form I-290B and supporting documentation. The AAO 
reviewed the record in its entirety before issuing its decision. 

As a general rule, section 214(g)(4) of the Act, 8 U.S.C. $ 1 184(g)(4), provides that "the period of 
authorized admission of [an H-1B nonimmigrant] shall not exceed 6 years." However, the 
American Competitiveness in the Twenty-First Century Act' (AC-21) removed the six-year 
limitation on the authorized period of stay in H-1B visa status for aliens whose labor certifications 
or immigrant petitions remain pending due to lengthy adjudication delays, and the Twenty-First 
Century Department of Justice Appropriations Authorization Act2 (DOJ-2 1) broadened the class of 
H-1B nonirnrnigrants able to avail themselves of this provision. 

As amended by section 1 1030(A)(a) of DOJ-21, section 106(a) of AC-21 states the following: 

(a) EXEMPTION FROM LIMITATION. -- The limitation contained in section 
214(g)(4) of the Immigration and Nationality Act (8 U.S.C. $ 1184(g)(4)) 
with respect to the duration of authorized stay shall not apply to any 
nonimmigrant alien previously issued a visa or otherwise provided 
nonimmigrant status under section 101 (a)(l 5)(H)(i)(b) of such Act (8 U.S.C. 
$ 1 101 (a)(lS)(H)(i)(b)), if 365 days or more have elapsed since the filing of 
any of the following: 

(1) Any application for labor certification under section 212(a)(5)(A) of 
such Act (8 U.S.C. tj 1182(a)(5)(A)), in a case in which certification 
is required or used by the alien to obtain status under section 203(b) 
of such Act (8 U.S.C. 5 1153(b)). 

(2) A petition described in section 204(b) of such Act (8 U.S.C. 
$ 1154(b)) to accord the alien a status under section 203(b) of such 
Act. 

' American Competitiveness in the Twenty-First Century Act of 2000, Pub. L. No. 106-313, 
114 Stat. 1251 (2000). 
2 Twenty-First Century Department of Justice Appropriations Authorization Act, Pub. L. No. 
107-273, 1 16 Stat. 1758 (2002). 



EAC 08 01 8 50969 
Page 3 

As amended by section 1 1030(A)(b) of DOJ-21, section 106(b) of AC-21 states the following: 

(b) EXTENSION OF H-1B WORKER STATUS--The Attorney General shall 
extend the stay of an alien who qualifies for an exemption under subsection 
(a) in one-year increments until such time as a final decision is made- 

(1) to deny the application described in subsection (a)(l), or, in a case in 
which such application is granted, to deny a petition described in 
subsection (a)(2) filed on behalf of the alien pursuant to such grant; 

(2) to deny the petition described in subsection (a)(2); or 

(3) to grant or deny the alien's application for an immigrant visa or for 
adjustment of status to that of an alien lawfblly admitted for 
permanent residence. 

The director found that the beneficiary had been in the United States, in H-1B status, since January 14, 
2002. The petitioner filed the instant petition on October 18,2007, and requested that the beneficiary's 
H-1B status, which was to expire on October 21,2007, be extended through October 2 1,2008. In his 
October 17, 2007 letter of support, counsel stated that the petitioner had filed an application for labor 
certification on behalf of the beneficiary on December 14, 2004. Counsel submitted a copy of the 
application that he states was submitted to the New Jersey Department of Labor, and a copy of a 
certified mail return receipt. 

In his March 4,2008 request for additional evidence, the director requested additional evidence, stating 
the following: 

The documentation submitted needs fiuther explanation andlor amplification because 
the record of this petition does not contain evidence of the current status of the 
ETA 750. 

Submit evidence fiom the Department of Labor regarding the current status of the 
ETA 750. 

Counsel responded to the director's request for additional evidence on April 18,2008. In his April 14, 
2008 letter, counsel stated that the application for labor certification is still pending at the New Jersey 
Department of Labor. Counsel submitted a self-affidavit, an affidavit from his office manager, and an 
affidavit from the petitioner's managing director, in support of his assertion that an application for alien 
labor certification was filed, but that it has never been adjudicated. According to counsel, he has 
diligently contacted the New Jersey Department of Labor on many occasions in order to locate the 
application, the New Jersey Department of Labor is investigating the status of the application, and that 
it is trying to locate it. Counsel contended that the certified mail return receipt and copy of the labor 
certification filing are sufficient to establish that the application was in fact filed, and that although the 
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New Jersey Department of Labor is unable to locate it, it was nonetheless filed, and is therefore also 
still pending. 

The director found counsel's assertions insufficient, and denied the petition on May 28, 2008. 
Although the director had specifically requested documentation fiom the Department of Labor 
regarding the current status of the labor certification, as noted by the director by the director in his 
denial, counsel failed to submit any documentation from the Department of Labor. 

Counsel asserts on appeal that the certified mail return receipt, the copy of the labor certification filing, 
and the testimony of record are sufficient to establish the petitioner's claim. The AAO disagrees. The 
petitioner was specifically informed by the director that documentation from the Department of Labor 
was required. Such documentation was not submitted. As such, the petitioner has failed to 
demonstrate that the beneficiary is the beneficiary of an application for labor certification filed more 
than 365 days prior to October 18,2007. 

The petitioner has not demonstrated that the beneficiary qualifies for an additional year of H-1B status 
pursuant to AC-21, as amended by DOJ-21. Therefore, the beneficiary is ineligible for a seventh 
year of H- 1B status, and the petition was properly denied on that ground. 

Although counsel has failed to establish that the beneficiary is eligible for relief under AC-21 and 
DOJ-21 at this time, the record establishes that the beneficiary is nonetheless eligible for an 
extension of her H-1B status for a limited period, as she had not yet exhausted her six years of 
authorized stay at the time the petition was filed. As the beneficiary's has held H-1B status since 
January 14, 2002, she is eligible for extension of his H-1B status through January 13, 2008. 
Accordingly, the AAO finds that her status should be extended through January 13, 2008.3 

The beneficiary is ineligible for a seventh year of H-1B status. However, as she had not exhausted 
her six-year period of authorized stay at the time the petition was filed, she is eligible for extension 
of her H- 1 B status through January 13,2008. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. fj 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. 

FURTHER ORDERED: In accordance with the above discussion, the petition is approved 
through January 13,2008. 

Although raised by counsel, the director did not address this matter. 


