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DISCUSSION: The director of the Vermont Service Center denied the nonirnrnigrant visa petition 
and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be dismissed. The petition will be denied. 

The petitioner is engaged in international travel services, with three employees and a gross 
annual income of approximately $1 million. It seeks to employ the beneficiary as a tour 
promotions manager pursuant to section 101 (a)(l 5)(H)(i)(b) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. 5 1 10 1 (a)(l 5)(H)(i)(b). 

The director denied the petition on June 22, 2007, concluding that the petitioner failed to establish 
that the proposed position qualifies for classification as a specialty occupation. 

The record of proceeding before the AAO contains ( I )  the Form 1-129 and supporting 
documentation; (2) the director's request for evidence; (3) the petitioner's response to the request 
for evidence and supporting documentation; (4) the director's denial letter; and (5) the Form I-290B 
and supporting documentation. The AAO reviewed the record in its entirety before issuing its 
decision. 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1184(i)(l) defines 
the term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

The term "specialty occupation" is further defined at 8 C.F.R. 5 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body of 
highly specialized knowledge in fields of human endeavor including, but not 
limited to, architecture, engineering, mathematics, physical sciences, social 
sciences, medicine and health, education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment of a bachelor's degree or 
higher in a specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 



EAC 07 124 52957 
Page 3 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

United States Citizenship and Immigration Services (USCIS) interprets the term "degree" in the 
above criteria to mean not just any baccalaureate or higher degree, but one in a specific specialty 
that is directly related to the proffered position. 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply 
rely on a position's title. The specific duties of the proffered position, combined with the nature 
of the petitioning entity's business operations, are factors to be considered. USCIS must 
examine the ultimate employment of the alien, and determine whether the position qualifies as a 
specialty occupation. Cf Definsor v. Meissner, 201 F. 3d 384 (5th Cir. 2000). The critical 
element is not the title of the position nor an employer's self-imposed standards, but whether the 
position actually requires the theoretical and practical application of a body of highly specialized 
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. 

In the support letter, dated March 30, 2007, the petitioner explained that its business consists of 
providing tour packages for Hajj and Umra, and it wishes to expand its tours to include secular 
tour packages. The petitioner seeks to employ the tour promotions manager to "assist the 
Director of Tours with the company's expansion goals through advertisement and promotions." 
The petitioner also described the beneficiary's proposed position as the tour promotions manager 
as follows: 

The Tour Promotions Manager will be responsible for the following: 1.) 
developing and implementing promotional materials for target markets, 2.) 
preparing marketing and promotions budgets, 3.) developing advertising 
campaigns and materials, 4.) marketing the company's products directly to 
industry professionals and to target religious and ethnic communities, 5.) provide 
clients with advertising and promotional materials regarding tours and travel 
packages. 

The petitioner also stated that the position offered requires "a bachelor degree in hotel 
management, business administration, or marketing." 
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The director determined that the petitioner had submitted insufficient evidence to process the 
petition. On April 23, 2007, the director requested that the petitioner submit the following 
documentation: (1) a detailed statement articulating the beneficiary's proposed duties and day- 
to-day responsibilities, including the percentages of time the beneficiary would spend performing 
those functions each day, and the specific tasks that require the expertise of someone with a 
bachelor's degree; (2) copies of any written contracts between the petitioner and the beneficiary 
or, a summary of the terms of the oral agreement under which the beneficiary will be employed; 
(3) an explanation of how many other individuals are currently employed in the position of tour 
promotions manager, how many individuals have filled this position in the past, and 
documentary evidence to establish those employees had a bachelor's degree; and (4) a brief job 
description for each of the petitioner's current employees. 

In response to the director's request for evidence, counsel for the petitioner stated that the 
beneficiary will be "exclusively performing the job and duties of a marketing and promotions 
manager." Counsel further stated that the petitioner currently has three employees, the director, 
the travel and ticketing agent, and the office clerk. Counsel also explained the duties of the tour 
promotions manager as follows: 

Develop an annual company marketing plan and budget. (2 %) 
Keep apprised of all aspects of the international tour industry, including current 
industry developments, key industry publications, international relations news and 
international economic and market trends. (5%) 
Develop public relations plans and strategies to promote [the petitioner]. (5%) 
Establish initial contact with potential wholesale and retail clients and conduct 
sales calls to present the company and its tours. (20%) 
Design company literature and brochures and distribute via mass mailings and 
other marketing tools. (1 0%) 
Design print advertisements and determine placement in industry publications; 
negotiate advertising contracts with publications. (1 0%) 
Maintain and update company website. (5%) 
Attend conferences and trade shows on behalf of [the petitioner]; design 
presentations and displays for conferences and trade shows. (5%) 
Track sales and revenues to determine success of marketing campaigns. (5%) 
Develop opportunities to promote [the petitioner's] goodwill in the community. 
(1 %) 
Collect and analyze data on demographics and competitors of the relevant market. 
(1 %) 
Secular Tours: 

a. Develop a sustainable business plan for the development and marketing of 
competitive secular tours; 

b. Organize destinations and itineraries of secular tours; 
c. Negotiate and contract with providers of air travel, accommodations and 

board and transportation for tours. (15%) 
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Develop and evaluate marketing strategies and identify opportunities to penetrate 
and/or expand into relevant markets. (1 5%) 
Develop lead lists of key industry wholesalers and retailers for the relevant 
markets. (1 %) 

The director denied the petition, finding that the petitioner had satisfied none of the criteria set 
forth at 8 C.F.R. $ 214.2(h)(4)(iii)(A), and therefore had not established that the proposed 
position qualifies for classification as a specialty occupation. 

On appeal, counsel contends that the director erred in denying the petition, and that the proposed 
position qualifies for classification as a specialty occupation. On appeal, counsel contends that the 
very similarity between the petitioner's description of its proffered position and the Handbook's 
discussion of the occupation of a marketing manager, rather than the position of travel agent, 
should be a basis for approval. 

In determining whether a proposed position qualifies as a specialty occupation, USCIS looks 
beyond the title of the position and determines, from a review of the duties of the position and 
any supporting evidence, whether the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the attainment of a baccalaureate 
degree in a specific specialty, as the minimum for entry into the occupation as required by the 
Act. The AAO routinely consults the Department of Labor's Occupational Outlook Handbook 
(the Handbook) for its information about the duties and educational requirements of particular 
occupations. In reviewing the 2008-2009 edition of the Handbook, the AAO finds that the duties 
and responsibilities of the proposed position are encompassed within the Handbook S entry for 
two occupational groupings as discussed below. 

A review of the duties of the proposed position finds them closely aligned to the responsibilities 
of two occupational groupings discussed in the Handbook: (1) travel agents and (2) advertising, 
marketing, promotions, public relations, and sales managers. 

The Handbook states the following with regard to the employment of travel agents: 

Travel agents help travelers sort through vast amounts of information to help them 
make the best possible travel arrangements. They offer advice on destinations and 
make arrangements for transportation, hotel accommodations, car rentals, and 
tours for their clients. They are also the primary source of bookings for most of 
the major cruise lines. In addition, resorts and specialty travel groups use travel 
agents to promote travel packages to their clients. 

Travel agents are also increasingly expected to know about and be able to advise 
travelers about their destinations, such as the weather conditions, local ordinances 
and customs, attractions, and exhibitions. For those traveling internationally, 
agents also provide information on customs regulations, required papers 
(passports, visas, and certificates of vaccination), travel advisories, and currency 
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exchange rates. In the event of changes in itinerary in the middle of a trip, travel 
agents intercede on the traveler's behalf to make alternate booking arrangements. 

Travel agents use a variety of published and computer-based sources for 
information on departure and arrival times, fares, quality of hotel 
accommodations, and group discounts. They may also visit hotels, resorts, and 
restaurants themselves to evaluate the comfort, cleanliness, and the quality of 
specific hotels and restaurants so that they can base recommendations on their 
own experiences or those of colleagues or clients. 

Travel agents who primarily work for tour operators and other travel arrangers 
may help develop, arrange, and sell the company's own package tours and travel 
services. They may promote these services, using telemarketing, direct mail, and 
the Internet. They make presentations to social and special-interest groups, 
arrange advertising displays, and suggest company-sponsored trips to business 
managers. 

The Handbook reports the following educational requirement for individuals seeking 
employment as a travel agent: 

The minimum requirement for those interested in becoming a travel agent is a 
high school diploma or equivalent; although many travel agencies prefer 
applicants who have a college degree and business or travel experience. 

These findings do not support a finding that a bachelor's degree is normally required for entry 
into this occupation. The Handbook finds that completion of high school is the minimum 
requirement. A bachelor's degree in a specific specialty, however, is not a minimum 
requirement for entry into this occupation. Moreover, the fact that obtaining a college degree is 
preferred is not synonymous with the standard imposed by the regulation of normally requiring a 
bachelor's degree, or its equivalent. It is clear that a bachelor's degree, or its equivalent, is not 
the normal minimum requirement. 

The AAO next turns to the Handbook's discussion of the duties of advertising, marketing, 
promotions, public relations, and sales managers: 

Advertising, marketing, promotions, public relations, and sales managers 
coordinate their companies' market research, marketing strategy, sales, 
advertising, promotion, pricing, product development, and public relations 
activities. In small firms, the owner or chief executive officer might assume all 
advertising, promotions, marketing, sales, and public relations responsibilities. In 
large firms, which may offer numerous products and services nationally or even 
worldwide, an executive vice president directs overall advertising, marketing, 
promotions, sales, and public relations policies. (Executive vice presidents are 
included in the Handbook statement on top executives.) 
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Marketing managers. Marketing managers develop the firm's marketing strategy 
in detail. With the help of subordinates, including product development managers 
and market research managers, they estimate the demand for products and 
services offered by the firm and its competitors. In addition, they identify 
potential markets-for example, business firms, wholesalers, retailers, 
government, or the general public. Marketing managers develop pricing strategy 
to help firms maximize profits and market share while ensuring that the firm's 
customers are satisfied. In collaboration with sales, product development, and 
other managers, they monitor trends that indicate the need for new products and 
services, and they oversee product development. Marketing managers work with 
advertising and promotion managers to promote the firm's products and services 
and to attract potential users. 

The Handbook reports the following educational requirements for marketing managers: 

A wide range of educational backgrounds is suitable for entry into advertising, 
marketing, promotions, public relations, and sales managerial jobs, but many 
employers prefer those with experience in related occupations. 

Education and training. For marketing, sales, and promotions management 
positions, some employers prefer a bachelor's or master's degree in business 
administration with an emphasis on marketing. Courses in business law, 
management, economics, accounting, finance, mathematics, and statistics are 
advantageous. Additionally, the completion of an internship while the candidate is 
in school is highly recommended. In highly technical industries, such as computer 
and electronics manufacturing, a bachelor's degree in engineering or science, 
combined with a master's degree in business administration, is preferred. 

For advertising management positions, some employers prefer a bachelor's degree 
in advertising or journalism. A course of study should include, for example, 
marketing, consumer behavior, market research, sales, communication methods 
and technology, and visual arts, and art history and photography. 

For public relations management positions, some employers prefer a bachelor's or 
master's degree in public relations or journalism. The applicant's curriculum 
should include courses in advertising, business administration, public affairs, 
public speaking, political science, and creative and technical writing. 

When a range of degrees, e.g., the liberal arts, or a degree of generalized title without further 
specialization, e.g., business administration, can perform the duties, the position does not qualify 
as a specialty occupation. See Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Comm. 
1988). To prove that a job requires the theoretical and practical application of a body of 
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specialized knowledge as required by section 214(i)(l) of the Act, a petitioner must establish that 
the position requires the attainment of a bachelor's or higher degree in a specific course of study. 

As the Handbook indicates no specific degree requirement for employment as a marketing 
manager, the AAO concludes that the performance of the proffered position's duties does not 
require the beneficiary to hold a baccalaureate or higher degree in a related field. Accordingly, 
the AAO finds that the petitioner is unable to establish its proffered position as a specialty 
occupation under the requirements of the first criterion at 8 C.F.R. 9 214.2(h)(4)(iii)(A). 

Accordingly, the proposed position does not qualify for classification as a specialty occupation 
under 8 C.F.R. 9 214.2(h)(4)(iii)(A)(l). 

The AAO now turns to a consideration of whether the petitioner, unable to establish its proposed 
position as a specialty occupation under the first criterion set forth at 8 C.F.R. 5 214.2(h)(iii)(A), 
may qualify it under one of the three remaining criteria: a degree requirement as the norm within 
the petitioner's industry or the position is so complex or unique that it may be performed only by 
an individual with a degree; the petitioner normally requires a degree or its equivalent for the 
position; or the duties of the position are so specialized and complex that the knowledge required 
to perform them is usually associated with a baccalaureate or higher degree. 

The proposed position does not qualify as a specialty occupation under either prong of 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 

The first prong of this regulation requires a showing that a specific degree requirement is common 
to the industry in parallel positions among similar organizations. The petitioner submitted six job 
postings to establish a baccalaureate or higher degree as an industry norm. 

The record fails to establish that any of these job postings come from companies that are "similar" 
to the petitioner, a travel operator with three employees. One job posting was for a travel agency 
that had 16 employees and over 70 branch locations, which differs greatly from the petitioner that 
has one location and three employees. The second posting is for a travel assistance company with 
10 million clients. The third posting is for a digital satellite television entertainment company with 
6,000 employees. The fourth posting is for a company engaged in telecommunication services. The 
fifth posting is for a school loans corporation with a marketing department. The sixth posting is for 
a company that has Fortune 500 clients. The postings do not establish that the advertisers are 
similar to the petitioner in size, scope, and scale of operations, business efforts, and expenditures. 
Simply going on record without supporting documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 
(Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 
1972)). 

Moreover, even if the AAO were to find that these companies were similar to the petitioner, the 
job postings are too few to establish an industry-wide standard. 
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Finally, the information regarding the duties and responsibilities of the advertised positions is 
general and does not support a meaningful comparison of their actual performance and specialty 
knowledge requirements to those of the proposed position. Thus, while relevant to this 
proceeding, the job postings submitted by counsel are insufficient to establish the petitioner's degree 
requirement as an industry norm in parallel positions among similar organizations. The petitioner 
has not satisfied the first prong of 8 C.F.R. $ 214.2(h)(4)(iii)(A)(2). 

The record does not establish that the proposed position is a specialty occupation under the 
second prong of 8 C.F.R. $214.2(h)(4)(iii)(A)(2), which requires a showing that the position is 
so complex or unique that it can only be performed by an individual with at least a bachelor's 
degree in a specific specialty. The AAO finds no evidence that would support such a finding, as 
the position proposed in the petition is very similar to the travel agent position and marketing 
manager position as described in the Handbook. Although counsel for the petitioner asserts that 
the petitioner requires an employee with a bachelor's degree to fill the position of tour promotion 
manager, the petitioner did not submit any documentation corroborating this statement. Going 
on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Cornm. 1998) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Cornm. 1972)). The 
unsupported statements of counsel on appeal or in a motion are not evidence and thus are not 
entitled to any evidentiary weight. See INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503 (BIA 1980). Accordingly, the petitioner has not 
established its proposed position as a specialty occupation under either prong of 8 C.F.R. 
$ 2 14.2(h)(4)(iii)(A)(2), 

The proposed position does not qualify as a specialty occupation under 8 C.F.R. $ 
2 14.2(h)(4)(iii)(A)(3), which requires a showing that the petitioner normally requires a degree or 
its equivalent for the position. To determine a petitioner's ability to meet this criterion, the AAO 
normally reviews the petitioner's past employment practices, as well as the histories, including 
names and dates of employment, of those employees with degrees who previously held the 
position, and copies of those employees' diplomas. However, no such evidence has been 
submitted to demonstrate that the proposed position qualifies under this criterion since it is a 
newly-created position. 

Finally, the AAO turns to the criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A)(4), which requires a 
demonstration that the nature of the specific duties is so specialized and complex that the 
knowledge required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

Counsel cites Young China Daily v. Chappell, 742 F. Supp. 552 (NDCal, 1989), and asserts that 
the court's findings precluded the director from focusing on the size of the petitioner and instead 
must rely on the duties of the proffered position. Counsel asserts that the size of the petitioner is 
immaterial to whether the proffered position is a specialty occupation. Counsel has furnished no 
evidence to establish that the facts of the instant petition are analogous to those in the published 
decision. Absent documentation, the assertions of counsel will not satisfy the petitioner's burden 
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of proof in these proceedings. The assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 
506 (BIA 1980). More importantly, counsel has not distinguished the duties of the position from 
other travel agents and marketing positions which do not normally require a degree in a specific 
field. 

To the extent that they are depicted in the record, the duties of the proposed position do not 
appear so specialized and complex as to require the highly specialized knowledge usually 
associated with a baccalaureate or higher degree, or its equivalent, in a specific specialty. Again, 
there is no information in the record to support a finding that the proposed position is more 
complex or unique than similar positions in other, similar organizations. As the Handbook reveals, 
such organizations do not normally impose a bachelor's degree requirement. The Handbook does 
not indicate any usual association between the type of position here in question and at least a 
bachelor's degree in a specific specialty. Further, the evidence of record does not demonstrate that 
the specific duties to be performed by the beneficiary in the context of the petitioner's business 
operations possess the requisite specialization and complexity. Therefore, the evidence does not 
establish that the proposed position is a specialty occupation under 8 C.F.R. 
5  2 14.2(h)(4)(iii)(A)(4). 

The proposed position does not qualify for classification as a specialty occupation under any of 
the four criteria set forth at 8 C.F.R. $ 5  214.2(h)(4)(iii)(A)(l), (2), (3), and (4), and the petition 
was properly denied. The position in this petition is not a specialty occupation, so the 
beneficiary's qualifications to perform the duties of a specialty occupation are inconsequential. 
Accordingly, the AAO will not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5  1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


