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ON BEHALF OF PETITIONER: 

INSTRUCTIONS : 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. $ 103.5(a)(l)(i). 

Acting Chief, Administrative Appeals Office 
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DISCUSSION: The nonimmigrant visa petition was approved by the Vermont Service Center on March 9, 
2006. On January 12, 2009, a Notice of Intent to Revoke (NOIR) was served on the petitioner through the 
petitioner's counsel. That notice set forth the grounds for revocation of the petitioner's Form 1-129 petition, and 
informed the petitioner that it had 30 days in which to respond to the NOIR. The petitioner did not respond to the 
NOR, and the petition was ultimately revoked on February 20, 2009. The matter is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition is revoked. 

The petitioner is a software development company that seeks to employ the beneficiary as an accountant in its 
office in New York. Accordingly, the petitioner endeavors to classify the beneficiary as a nonimmigrant 
pursuant to section 101 (a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1 10 1 5)(H)(i)(b). 

The director revoked the petition because the beneficiary is not employed in the capacity specified in the 
petition. Specifically, the director noted that the beneficiary was working in a location other than that 
specified in the Department of Labor's Labor Condition Application (LCA). On appeal, counsel submits a 
brief and additional evidence. 

The regulation at 8 C.F.R. 4 214.2(h)(l l)(B)(iii)(A) sets forth the grounds for the revocation of an approved 
petition. The regulation states that the director shall send to the petitioner a notice of intent to revoke the 
petition if: 

( I )  The beneficiary is no longer employed by the petitioner in the capacity specified in the 
petition, or if the beneficiary is no longer receiving training as specified in the petition; or 

(2) The statement of facts contained in the petition was not true and correct; or 

(3) The petitioner violated terms and conditions of the approved petition; or 

(4) The petitioner violated requirements of section 101 (a)(15)(H) of the Act or paragraph (h) 
of this section; or 

(5) The approval of the petition violated paragraph (h) of this section or involved gross error. 

The regulation at 8 C.F.R. 5 214.2(h)(12)(B) states that "the notice of intent to revoke shall contain a detailed 
statement of the grounds for the revocation and the time period allowed for the petitioner's rebuttal." 

The director's NOIR was based on the petitioner's recent filing of an application to extend the beneficiary's 
employment under receipt number EAC 08 221 50465. In that petition, the petitioner seeks to extend the 
beneficiary's current employment in California, a location in which the beneficiary was not authorized to 
work under the terms of the original petition. 

The director granted the petitioner thirty days to submit evidence to overcome the reasons for revocation. The 
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petitioner neither responded to the notice nor submitted evidence to overcome the intent to revoke.' The 
director then issued a decision revoking the petition on February 20,2009. 

On review, the AAO concurs with the decision of the director. The record indicates that the beneficiary 
would be employed in New York, New York, in compliance with the conditions of the amended LCA filed on 
February 24, 2006. However, the petitioner's current request to extend the beneficiary's employment under 
this petition indicates that he has been and will continue to be working in California, an unauthorized work 
location. There is no evidence of an amended petition and LCA having been filed to reflect this change in 
work location as required by the regulations. See 8 C.F.R. 9 214.2(h)(2)(i)(E). 

Although afforded the opportunity to submit evidence in response to the NOIR, the petitioner failed to do so. 
For the first time on appeal, counsel submits additional evidence to overcome the basis for the director's 
revocation of the petition. 

Where, as here, a petitioner has been put on notice of a deficiency in the evidence and has been given an 
opportunity to respond to that deficiency, the AAO will not accept evidence offered for the first time on 
appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); see also Matter of Obaigbena, 19 I&N Dec. 
533 (BIA 1988). If the petitioner had wanted the submitted evidence to be considered, it should have 
submitted the documents in response to the director's NOIR. Id. Under the circumstances, the AAO need not 
and does not consider the sufficiency of the evidence submitted on appeal. Consequently, the grounds for 
revocation have not been overcome, and the appeal will be dismissed. 

Pursuant to 8 C.F.R. 8 214.2(h)(l l)(B)(iii)(A)(4), an approved petition is revocable if the petitioner violated 
requirements of section 101(a)(l5)(H) of the Act or paragraph (h) of 8 C.F.R. $ 214.2. Based on the evidence 
in the record, the petitioner should have filed an amended petition to reflect that the beneficiary's work location 
would move fi-om New York to California. The regulation at 8 C.F.R. 5 214.20(2)(i)(E) requires that a 
petitioner file an amended or new petition to reflect any material changes in the terms and conditions of 
employment. Because the petitioner did not file an amended petition, it fails to overcome the ground for 
revocation under 8 C.F.R. 5 2 14.2(h)(ll )(B)(iii)(A)(#). 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. fj 1361. Here, that burden has not been met. Accordingly, the 
director's decision will be affirmed, and the petition will be revoked. 

1 It is noted that the director also issued a notice of intent to deny (NOID) the petitioner's extension request 
filed under receipt number EAC 08 221 50465. Counsel for the petitioner submitted a response to the NOID, 
and indicated that its response was a joint response to both the NOID and the NOIR. Each petition filing, 
however, is a separate proceeding with a separate record. See 8 C.F.R. 3 103.8(d). In this matter, the petition 
is that of EAC 06 013 53147. As correctly noted by the director in this matter, if the petitioner had wished to 
respond to the January 12,2009 NOIR, it should have filed a separate response under this receipt number. 
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ORDER: The appeal is dismissed. 


