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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be 
denied. 

The petitioner is a computer consultancy firm that seeks to employ the beneficiary as a systems analyst. The 
petitioner endeavors to classify the beneficiary as a nonirnrnigrant worker in a specialty occupation pursuant to 
section 1 Ol(a)(l S)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 9 1 10 1 (a)(l S)(H)(i)(b). 

The director denied the petition, finding that (1) the petitioner failed to establish that the proposed position 
meets the definition of specialty occupation at 8 C.F.R. tj 214.2(h)(4)(iii)(A); and (2) the beneficiary did not 
qualify to perform the duties of a specialty occupation. On appeal, the petitioner submits a brief claiming that 
the proffered position is a specialty occupation and that the beneficiary is qualified to perform the duties of a 
specialty occupation. 

As a preliminary issue, the AAO will examine the record to determine whether the proffered position is that 
of a specialty occupation. Most directors should, and will, first determine whether a job is a specialty 
occupation before deciding whether the individual is qualified for the job. A beneficiary's credentials to 
perform a particular job, therefore, are relevant only when the job is found to be a specialty occupation. In 
this matter, however, the director first addressed the qualifications of the beneficiary in his denial, and briefly 
commented on the fact that the proffered position was not a specialty occupation toward the end of the 
decision. As discussed below, the proffered position does not require a baccalaureate or higher degree, or its 
equivalent, in a specific specialty. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. tj 214.2(h)(4)(ii): 

Specialty occupation means an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in field of human endeavor including, 
but not limited to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and the arts, 
and which requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. tj 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of the 
following criteria: 
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( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required 
to perform the duties is usually associated with the attainment of a baccalaureate or 
higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together with section 
214(i)(l) of the Act, 8 U.S.C. fj 1184(i)(l), and 8 C.F.R. fj 214.2@)(4)(ii). In other words, ths  regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute as a 
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of language 
which takes into account the design of the statute as a whole is preferred); see also COIT Independence Joint 
Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1 989); Matter of W-F-, 2 1 I&N Dec. 503 (BIA 
1996). As such, the criteria stated in 8 C.F.R. 214.2(h)(4)(iii)(A) should logically be read as being 
necessary but not necessarily sufficient to meet the statutory and regulatory definition of specialty 
occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. 
fj 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 
387 (5'h Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 5 214.2(h)(4)(iii)(A) must therefore be 
read as stating additional requirements that a position must meet, supplementing the statutory and regulatory 
definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 9 214.2(h)(4)(ii), U.S. Citizenship 
and Immigration Services (USCIS) consistently interprets the term "degree" in the criteria at 8 C.F.R. 
5 2 14.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. Applying this standard, USCIS regularly approves H-1B petitions 
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants, 
college professors, and other such professions. These occupations all require a baccalaureate degree in the 
specific specialty as a minimum for entry into the occupation and fairly represent the types of professions that 
Congress contemplated when it created the H-1B visa category. 

The petitioner seeks the beneficiary's services as a systems analyst. Evidence of the beneficiary's duties 
includes the documentation submitted with the Form 1-129 and the response to the request for evidence 
(RFE); The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) 
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the director's RFE; (3) the petitioner's response to the RFE; (4) the director's denial letter; and (5) Form I- 
290B and supporting documentation. The AAO reviewed the record in its entirety before issuing its decision. 

According to the petitioner's letter of support dated March 20,2007, the beneficiary's duties were as follows: 

[The beneficiaryl) will participate in projects leading to the design, development, 
enhancement and modification to systems applications and programs. The focus of his work 
will center on troubleshooting systems and software and web technologies applying 
principles of engineering and computer science. His responsibilities will include analyzing 
pertinent data, information and modes of operation; evaluating existing and proposed 
systems; translating comprehensive requirements into detailed, functional specifications for 
coding; and enhancing, modifying, and upgrading as needed. He will reengineer systems as 
needed, design graphical user interfaces, and [provide] overall systems design. 

He will write code and test systems solutions; write, test and debug programs; provide 
support in the implementation process; and define system parameters. He will design, write 
and direct unit and systems testing and prepare work flow and sequence. He will support IT 
consultants on assignment at client sites. 

The petitioner further stated that it hired only IT professionals who possessed at least the professional 
equivalent to a bachelor's degree in a related field of study. 

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R. 
3 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO first considers the criteria at 8 C.F.R. $4 214.2(h)(4)(iii)(A)(I) and (2): a baccalaureate or higher 
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree 
requirement is common to the industry in parallel positions among similar organizations; or a particular 
position is so complex or unique that it can be performed only by an individual with a degree. Factors often 
considered by USCIS when determining these criteria include: whether the Department of Labor's Occupational 
Outlook Handbook (the Handbook) reports that the industry requires a degree; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether letters or affidavits from 
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals." 
See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1 151, 1 165 (D.Minn. 1999)(quoting Hird/Blaker Corp. v. Suva, 712 F. 
Supp. 1095,1102 (S.D.N.Y. 1989)). 

In determining whether a position qualifies as a specialty occupation, USCIS looks beyond the title of the 
position and determines, from a review of the duties of the position and any supporting evidence, whether the 
position actually requires the theoretical and practical application of a body of highly specialized knowledge, 
and the attainment of a baccalaureate degree in a specific specialty as the minimum for entry into the 
occupation as required by the Act. The AAO routinely consults the Handbook for its information about the 
duties and educational requirements of particular occupations. 
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According to the Handbook, a bachelor's degree is generally the minimum requirement for entry into this 
position. Specifically, the Handbook states as follows: 

When hiring computer systems analysts, employers usually prefer applicants who have at 
least a bachelor's degree. For more technically complex jobs, people with graduate degrees 
are preferred. 

The level and type of education that employers require reflects changes in technology. 
Employers often scramble to find workers capable of implementing the newest technologies. 
Workers with formal education or experience in information security, for example, are 
currently in demand because of the growing use of computer networks, which must be 
protected from threats. 

For jobs in a technical or scientific environment, employers often seek applicants who have at 
least a bachelor's degree in a technical field, such as computer science, information science, 
applied mathematics, engineering, or the physical sciences. For jobs in a business 
environment, employers often seek applicants with at least a bachelor's degree in a business- 
related field such as management information systems (MIS). Increasingly, employers are 
seeking individuals who have a master's degree in business administration (MBA) with a 
concentration in information systems. 

While the Handbook indicates that various degrees are accepted for entry into the position of systems analyst, 
the Handbook does not indicate that a bachelor's degree in a specific specialty is required. Therefore, based 
on the description of duties provided and the minimal evidence regarding the beneficiary's work history and 
experience, it cannot be concluded that the proffered position is a specialty occupation. 

To establish the second criterion - that a specific degree requirement is common to the industry in parallel 
positions among similar organizations - counsel relies on submitted internet job postings from a wide variety 
of companies. This evidence, however, fails to establish that a specific baccalaureate degree is common to 
the industry in parallel positions among similar organizations. As stated above, there is no requirement for a 
bachelor's degree in a speciJic specialty by the Handbook. Likewise, the various job postings submitted make 
a generalized degree requirement in fields such as information systems, computer engineering, computer 
science, management information systems, or related fields. Consequently, the postings fail to establish that a 
specific baccalaureate degree in a specljic specialty is a common industry-wide requirement. 

Nor is there evidence in the record to establish the third criterion at 8 C.F.R. 9 214.2(h)(4)(iii)(A): that the 
petitioner normally requires a degree or its equivalent for the position. While the petitioner claims in its 
response to the RFE that it requires its "IT professional employees to have at least the professional equivalent 
of a bachelor degree in a related field of study," a specific degree requirement is not mandated. Nor has the 
petitioner submitting documentation of its hiring practices to support such a finding, if in fact a specific 
degree had been required. Going on record without supporting documentary evidence is not sufficient for 
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purposes of meeting the burden of proof in these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 
(Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

The fourth criterion at 8 C.F.R. 6 214.2(h)(4)(iii)(A) requires that the petitioner establish that the nature of the 
specific duties is so specialized and complex that the knowledge required to perform the duties is usually 
associated with the attainment of a baccalaureate or higher degree. The petitioner has not related the listed 
duties to its information technology consulting business beyond what is normally encountered in the 
occupational field. The petitioner has not shown, in relation to its business, that the duties of the proffered 
position are so complex or unique that they can be performed only by an individual with a degree in a specific 
specialty. Again, the Handbook reveals that the duties of the proffered position would be performed by a 
computer systems analyst, an occupation that does not require a specific baccalaureate degree as a minimum 
for entry into the occupation. Thus, the petitioner fails to establish the fourth criterion at 8 C.F.R. 
6 2 14.2(h)(4)(iii)(A). 

As related in the discussion above, the petitioner has failed to establish that the proffered position is a 
specialty occupation. Accordingly, the AAO shall not disturb the director's denial of the petition on the 
ground that the proffered position does not qualify as a specialty occupation. 

Even if the petitioner had established that the proffered position required a bachelor's degree in a specific 
specialty, the petitioner failed to establish that the beneficiary is qualified to perform the duties of such a 
specialty occupation. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an alien 
must meet one of the following criteria: 

( I )  Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or 
university; 

(3) Hold an unrestricted state license, registration or certification which authorizes him 
or her to fully practice the specialty occupation and be immediately engaged in that 
specialty in the state of intended employment; or 

( 4 )  Have education, specialized training, andlor progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in 
the specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 
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The director found that the beneficiary was not qualified for the proffered position because the beneficiary's 
education, experience, and training were not equivalent to a baccalaureate degree in a specific specialty 
required by the occupation. On appeal, counsel states that the beneficiary is qualified for the position based 
on an educational evaluation and his work experience. 

Upon review of the record, the beneficiary does not possess a United States degree, but submits evidence that 
he has received degrees and certificates abroad. Therefore, the petitioner must demonstrate that the foreign 
degree is equivalent to a bachelor's degree from an accredited U.S. college or university. Pursuant to 8 
C.F.R. 2 14.2(h)(4)(iii)(D), equating the beneficiary's credentials to a United States baccalaureate or higher 
degree shall be determined by one or more of the following: 

( I )  An evaluation from an official who has authority to grant college-level credit for 
training andor experience in the specialty at an accredited college or university 
which has a program for granting such credit based on an individual's training and/or 
work experience; 

(2) The results of recognized college-level equivalency examinations or special credit 
programs, such as the College Level Examination Program (CLEP), or Program on 
Noncollegiate Sponsored Instruction (PONSI); 

(3)  An evaluation of education by a reliable credentials evaluation service which 
specializes in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized professional 
association or society for the specialty that is known to grant certification or 
registration to persons in the occupational specialty who have achieved a certain level 
of competence in the specialty; [or] 

(5 )  A determination by the Service that the equivalent of the degree required by the 
specialty occupation has been acquired through a combination of education, 
specialized training, and/or work experience in areas related to the specialty and that 
the alien has achieved recognition of expertise in the specialty occupation as a result 
of such training and experience. . . . 

The record contains two educational evaluations. The first, issued b y ,  President of 
Foreign Credential Evaluations, Inc., claims that upon review of the beneficiary's foreign academic 
achievements, he possesses the equivalent of a U.S. master's degree in electrical engineering with a 
specialization in signal processing. The second evaluation, issued b y ,  Evaluator 
for Foundation for International Services, indicates that the beneficiary's foreign degrees equate to a 
U.S. bachelor's degree in electrical engineering with a specialization in electronics and 
communication systems and a master's in signal processing. 
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The director declined to accept these evaluations, noting that the evaluators failed to provide 
documentation that they have the authority to grant college-level credit in the specialty at an 
accredited university. On appeal, the petitioner contends that these evaluations were erroneously 
discounted by the director, and asserts that the evaluators are not required to have authority to award 
college-level credit. The AAO agrees. 

The regulation at 8 C.F.R. 5 214.2(h)(4)(iii)(D)(3) provides that an evaluation of education by a 
reliable credentials evaluation service which specializes in evaluating foreign credentials is sufficient 
to equate a foreign degree to a U.S. degree. The evaluations submitted indicate that they were issued 
by companies that specialize in evaluating academic credentials. It appears that the director 
erroneously relied on the regulation at 8 C.F.R. 8 214.2(h)(4)(iii)(D)(I), which requires evaluations of 
training andlor work experience from officials at accredited colleges or universities, which have 
programs for granting such credit based on an individual's training andlor work experience, to have 
the authority to grant college-level credit for training and/or experience in the specialty. The director 
analyzed the educational evaluations under the wrong regulatory section. Based on the above, it 
appears that the beneficiary's educational credentials are undisputed in this matter. The director's 
comments with regard to this issue are withdrawn. 

Despite this error, the director was correct in continuing to base the denial on the fact that the 
evidence of record failed to equate the beneficiary's foreign degrees to a U.S. bachelor's degree in 
computer science, information science, or management information systems (MIS). Specifically, as 
indicated above, neither of the educational evaluations equated the beneficiary's education to one of 
these three specific majorslfields of study. Moreover, the director found that the petitioner failed to 
demonstrate that the beneficiary, through a combination of education, specialized training, and/or 
progressively responsible experience, possessed the equivalent of a United States baccalaureate or 
higher degree in the specialty occupation, and had recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. The record is devoid of 
additional evidence, such as overviews of the beneficiary's experience in the industry, evidence of 
recognition in the field or membership in professional organizations. 

However, as discussed previously, a beneficiary's credentials to perform a particular job are relevant 
only when the job is found to be a specialty occupation. As discussed in this decision, the proffered 
position does not require a baccalaureate or higher degree, or its equivalent, in a specific specialty. 
As such, absent a finding that a baccalaureate or higher degree, or its equivalent, in a specific 
specialty, is required and a determination of what that degree must normally be, there is no basis upon 
which it can be determined whether the director's findings were correct regarding the lack of a U.S. 
bachelor's degree in computer science, information science, or MIS. Consequently, there is no need 
to address the beneficiary's qualifications further. 

Therefore, while the director erred in part by incorrectly analyzing the educational evaluations 
submitted in support of the beneficiary's credentials, this error is harmless because, as discussed 
above, the evaluations do not state that the beneficiary possesses the equivalent of the alleged 
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required degrees and, more importantly, the proffered position does not qualify as a specialty 
occupation. 

As always, the burden of proof in the proceedings rests solely with the petitioner. Section 291 of the 
Act, 8 U.S.C. 9 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


