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PETITION: Petition for a Nonirnmigrant Worker Pursuant to Section 10 1 (a)(l 5)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. $ 1 10 l(a)(l 5)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 9 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 

John F. Grissom, Acting chiif  
Administrative Appeals Office 
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DISCUSSION: The director of the service center denied the nonirnmigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be 
denied. 

The petitioner is a rehabilitation therapy clinic. It seeks to employ the beneficiary as a physical therapist. 
The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a specialty 
occupation pursuant to section IOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1 10 1 5)(H)(i)(b). 

The director denied the petition, finding that the petitioner failed to submit the beneficiary's license or other 
evidence showing that the beneficiary is immediately eligible to engage in the proposed position, that of a 
physical therapist. The director found the submitted evidence indicating that the beneficiary is eligible to take 
the Illinois licensing examination insufficient to establish that the beneficiary is qualified for the proposed 
position. 

Section 214(i)(2) of the Act, 8 U.S.C. 5 1184(i)(2), states that an alien applying for classification as an H-IB 
nonimmigrant worker must possess full state license to practice in the occupation, if such licensure is required 
to practice in the occupation, and completion of the degree in the specialty that the occupation requires. 

The regulation at 8 C.F.R. § 214.2(h)(4)(v)(A), which relates to licensure for the H classification, states that if 
an occupation requires a license for an individual to fully perform the duties of the occupation, an alien 
seeking H classification in that occupation must have that license prior to approval of the petition to be found 
qualified to enter the United States and immediately engage in employment in the occupation. 

On appeal, counsel states that the beneficiary has satisfied the requirements of the Illinois Department of 
Financial and Profession Regulation to practice as a physical therapist under the supervision of a licensed 
physical therapist. Counsel cites to 225 ILCS 9012 of the Illinois Physical Therapy Act, which relates to 
activities exempt from the physical therapist licensing requirement. Counsel also submits into the record a 
document entitled "Authorization to Test" and a copy of the beneficiary's physical therapist license. 

Upon review of the record, the petitioner has not established that the beneficiary is qualified to provide 
services as a physical therapist in Illinois. 

The record of proceeding before the AAO contains, in part: (1) Form 1-129 and supporting documentation; 
(2) the director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) Form I-290B, an appeal brief, and additional documents. The AAO reviewed 
the record in its entirety before issuing its decision. 

Counsel correctly states that 225 ILCS 9012 of the Illinois Physical Therapy Act, which relates to activities 
exempt from the physical therapist licensing requirement, reads as follows: 
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Sec. 2. Licensure requirement; exempt activities. Practice without a license forbidden 
- exception. No person shall after the date of August 31, 1965 begin to practice 
physical therapy in this State or hold himself out as being able to practice this 
profession, unless he is licensed as such in accordance with the provisions of this Act. 
After the effective date of this amendatory Act of 1990, no person shall practice or 
hold himself out as a physical therapist assistant unless he is licensed as such under 
this Act. A physical therapist shall use the initials "PT" in connection with his or her 
name to denote licensure under this Act, and a physical therapist assistant shall use 
the initials "PTA" in connection with his or her name to denote licensure under this 
Act. 

This Act does not prohibit: 

(1) Any person licensed in this State under any other Act fiom engaging in the 
practice for which he is licensed. 

(2) The practice of physical therapy by those persons, practicing under the 
supervision of a licensed physical therapist and who have met all of the 
qualifications as provided in Sections 7, 8.1, and 9 of this Act, until the next 
examination is given for physical therapists or physical therapist assistants and 
the results have been received by the Department and the Department has 
determined the applicant's eligbility for a license. Anyone failing to pass said 
examination shall not again practice physical therapy until such time as an 
examination has been successfully passed by such person. (Emphasis supplied) 

On appeal, counsel asserts that the beneficiary is exempt from the licensing requirement pursuant to 225 ILCS 
9012 of the Illinois Physical Therapy Act. The record of proceeding contains a copy of two "Authorization to 
Test" ("ATT") documents for the applicant. On appeal, counsel submitted the May 20, 2008 ATT which he 
called the beneficiary's "current ATT." According to the documents, the beneficiary must schedule and take 
the examination during the eligibility period listed on the document. The first ATT is dated February 29, 
2008 and includes an eligibility period of January 21, 2008 to March 23, 2008. The second ATT is dated 
May 20,2008 and includes an eligibility period of May 21,2008 to July 20,2008. The record of proceeding 
contains no evidence that the applicant passed the exam during the first eligibility period of January 21,2008 
to March 23, 2008, as required by 225 ILCS 90/2(2) of the Illinois Physical Therapy Act. It appears that the 
beneficiary did not pass the exam during the first eligibility period, because the record of proceeding contains 
a second ATT with an eligibility period almost two months later. Pursuant to 225 ILCS 90/2(2) of the Illinois 
Physical Therapy Act, "anyone failing to pass said examination shall not again practice physical 
therapy until such time as an examination has been successfully passed by such person." Therefore, 
the beneficiary was unable to practice physical therapy until she passed the exam. 

The Form 1-129 Petition for a Nonimrnigrant Worker was filed on April 14, 2008, 22 days after the 
first eligibility period expired. Although counsel submitted a copy of the beneficiary's Illinois 
physical therapy license on September 22, 2008, the beneficiary was not eligible to engage in the 
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proposed position when the petition was filed on April 14,2008. U.S. Citizenship and Immigration Services 
(USCIS) regulations affirmatively require a petitioner to establish eligibility for the benefit it is seeking at the 
time the petition is filed. See 8 C.F.R. 103.2(b)(12). A visa petition may not be approved at a future date 
after the petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire Cop., 
17 I&N Dec. 248 (Reg. Comrn. 1978). 

As related in the discussion above, the petitioner has not established that the beneficiary is qualified to 
perform the duties of the proposed position. Accordingly, the AAO shall not disturb the director's denial of 
the petition on this ground. 

The burden of proof in these proceedings rests solely with the petitioner. Section 29 1 of the Act, 8 U.S.C. 8 136 1. 
The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


