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DISCUSSION: The service center director denied the nonirnrnigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

The petitioner is a corporation doing business as a computer reseller. The beneficiary achieved 
H- 1 B status by a previous petition filed on his behalf by another employer that was approved for the 
period May 1, 2006 to April 30, 2009. To employ the beneficiary as a computer support specialist, 
the petitioner endeavors to continue his classification as a nonimrnigrant worker in a specialty 
occupation pursuant to section 101 (a)(l S)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1 10 1 (a)(l S)(H)(i)(b) for the period April 5,2007 to April 30,2009. 

On appeal is the director's decision to deny the petition on the basis that the petitioner failed to establish 
the proffered position as a specialty occupation under any of the criteria at 8 C.F.R. 
5 214.2(h)(4)(iii)(A). Counsel contends that the evidence of record, as supplemented upon appeal, 
establishes that the proffered position satisfies several of the criteria of that regulation. 

As will be discussed below, the AAO finds that the evidence of record does not support counsel's 
contention on appeal. Accordingly, the appeal will be dismissed and the petition will be denied. 

The AAO applies the following statutory and regulatory framework to its review of specialty 
occupation issues. 

Section 101 (a)(l 5)(H)(i)(b) of the Act, 8 U.S.C. 5 1 101 (a)(l 5)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184 (i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application of a 
body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
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architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. 5 214.2@)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thrust of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. 5 2 14.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. 
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On the Form 1-129, the petitioner states that it was established in 1998, is engaged in the business of 
software development and consulting services, currently employs 65 persons, and has a gross annual 
income of $7,000,000 and a net annual income of $1,500,000. 

In its March 21, 2007 letter filed with the petition, the petitioner described itself as "a small business 
enterprise and an established leader among Southern California computer resellers" that has been in 
business over 13 years, has a large inventory of CPUs, monitors, Notebook computers, peripherals, 
and software to meet its clients' needs, and "offers a variety of products to its clients, such as 
computer accessories and parts, consumables, computers, electronics, firewall, memory, network 
products, and support programs." The letter further states that the petitioner's "well trained technical 
team and specialists" provides "services for routine maintenance, hardware upgrades, system 
configurations, networking installation, internet setup, computer hardware and system repair, and 
rentals, among others." 

The petitioner's March 21, 2007 letter includes the following paragraphs about the work that the 
beneficiary would perform: 

As a Computer Support Specialist, [the beneficiary] will provide technical assistance, 
support, and advice to clients and other users concerning computer hardware, 
software, and systems. He will demonstrate, teach, answer questions, and provide 
follow-up training on the products of the company. He will provide instruction and 
training to clients about proper computer and software use. He will assist clients in 
establishing standards and procedures for using their computer systems. He will also 
make presentations to clients to introduce, explain, or promote products and services 
of the company. 

[The beneficiary] will also work with technical writers and instructors to help develop 
manuals and training courses in the proper uses of hardware or software. He will also 
assist the software engineers and application developers in approving or designing 
future products. His activities will include conducting research and testing computer 
instructions for very complex application[s] required to produce desired outputs. He 
will perform analytical fbnctions including preparing references documentation and 
analyzing business problems. 

He will also analyze and interpret problems and recommend or perform actions to 
correct problems and replace defective or inadequate software packages. He will 
respond to emergencies, troubleshoot problems, and perform repairs to hardware, 
software or peripheral equipment. 

Counsel's September 7, 2007 letter responding to the director's request for evidence (RFE) includes 
a table of more than three pages that discusses the proffered position by four sets of general duties 
that comprise it; the percentage of the work to be devoted to each of the four sets of duties; and the 
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hours per week to be devoted to each set of duties. The sets of duties bear the following general 
descriptions which are further discussed in comments below them in the column marked Job Duties. 

1. Provide technical assistance, support, and advice to clients and other users 
concerning computer hardware, software, and systems. 

2. Work with technical writers and instructors to help develop manuals and 
training courses in the proper use of hardware or software. 

3. Assist software engineers and application developers in improving or designing 
future products. 

4. Troubleshooting. 

Counsel notes that the proposed duties are performed under the general manager's supervision. As 
is consistent with the table's discussion of each of the four duty sets, counsel also notes that the 
duties are performed in coordination with the petitioner's computer technician, software engineer, 
systems analyst, and web sales personnel. 

The AAO notes that the appeal asserts only that the evidence of record satisfies the following criteria 
of 8 C.F.R. 8 214.2(h)(4)(iii)(A): the first alternative prong of criterion 2 (a degree requirement that is 
common to the petitioner's industry in parallel positions among similar organizations); criterion 3 (a 
degree or degree-equivalent requirement the employer imposes on the position); and criterion 4 
(specific duties so specialized and complex that their performance requires knowledge usually 
associated with the attainment of a baccalaureate or higher degree). However, as part of its normal 
course of independently reviewing the record de novo under all of the specialty occupation criteria, the 
AAO will address all of the criteria of 8 C.F.R. 8 214.2(h)(4)(iii)(A). 

The petitioner has not satisfied the criterion at 8 C.F.R. 8 214.2(h)(4)(iii)(A)(I), which assigns 
specialty occupation status to a position for which the normal minimum entry requirement is a 
baccalaureate or higher degree, or the equivalent, in a specific specialty closely related to the 
position's duties. 

The AAO recognizes the Department of Labor's Occupational Outlook Handbook (Handbook) as an 
authoritative source on the duties and educational requirements of the wide variety of occupations that it 
addresses. The AAO finds that the record's descriptions of the proposed duties substantially comport 
with the general duties that the 2008-2009 edition of the Handbook identifies with the Computer 
Support Specialist occupational group in the chapter "Computer Support Specialists and Systems 
Administrators." That chapter includes the following comments about the work of computer support 
specialists: 

Computer support specialists provide technical assistance, support, and advice to 
customers and other users. This occupational group includes technical support 
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specialists and help-desk technicians. These troubleshooters interpret problems and 
provide technical support for hardware, software, and systems. They answer 
telephone calls, analyze problems by using automated diagnostic programs, and 
resolve recurring difficulties. Support specialists work either within a company that 
uses computer systems or directly for a computer hardware or software vendor. 
Increasingly, these specialists work for help-desk or support services firms, for which 
they provide computer support to clients on a contract basis. 

Technical support specialists respond to inquiries from their organizations' computer 
users and may run automatic diagnostics programs to resolve problems. They also 
install, modify, clean, and repair computer hardware and software. In addition, they 
may write training manuals and train computer users in how to use new computer 
hardware and software. These workers also oversee the daily performance of their 
company's computer systems and evaluate how useful software programs are. 

Help-desk technicians respond to telephone calls and e-mail messages from 
customers looking for help with computer problems. In responding to these inquiries, 
help-desk technicians must listen carefully to the customer, ask questions to diagnose 
the nature of the problem, and then patiently walk the customer through the 
problem solving steps. 

Help-desk technicians deal directly with customer issues and companies value them 
as a source of feedback on their products. They are consulted for information about 
what gives customers the most trouble, as well as other customer concerns. Most 
computer support specialists start out at the help desk. 

The following excerpt from the Training, Other Qualifications, and Advancement section of the 
aforementioned chapter of the 2008-2009 Handbook includes these comments, which indicate that 
computer support specialist positions do not normally require at least a bachelor's degree, or the 
equivalent, in a specific specialty: 

A college degree is required for some computer support specialist positions, but 
certification and relevant experience may be sufficient for others. A bachelor's degree 
is required for many network and computer systems administrator positions. For both 
occupations, strong analytical and communication skills are essential. 

Education and training. Due to the wide range of skills required, there are many 
paths of entry to a job as a computer support specialist or systems administrator. 
Training requirements for computer support specialist positions vary, but many 
employers prefer to hire applicants with some formal college education. A bachelor's 
degree in computer science or information systems is a prerequisite for some jobs; 
other jobs, however, may require only a computer-related associate degree. And for 
some jobs, relevant computer experience and certifications may substitute for formal 
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education. For systems administrator jobs, many employers seek applicants with 
bachelor's degrees, although not necessarily in a computer-related field. 

A number of companies are becoming more flexible about requiring a college degree 
for support positions. In the absence of a degree, however, certification and practical 
experience are essential. Certification training programs, offered by a variety of 
vendors and product makers, may help some people to qualify for entry-level 
positions. 

Other qualifications. People interested in becoming a computer support specialist or 
systems administrator must have strong problem-solving, analytical, and 
communication skills because troubleshooting and helping others are vital parts of the 
job. The constant interaction with other computer personnel, customers, and 
employees requires computer support specialists and systems administrators to 
communicate effectively on paper, via e-mail, over the phone, or in person. Strong 
writing skills are useful in preparing manuals for employees and customers. 

Advancement. Beginning computer support specialists usually work for organizations 
that deal directly with customers or in-house users. Support specialists may advance 
into positions in which they use what they have learned from customers to improve 
the design and efficiency of future products. Job promotions usually depend more on 
performance than on formal education. Eventually, some computer support 
specialists become software engineers, designing products rather than assisting users. 
Computer support specialists in hardware and software companies often enjoy great 
upward mobility; advancement sometimes comes within months of becoming 
employed. 

While the Handbook indicates that the wide range of jobs in the computer support specialist 
occupational group includes some that require a bachelor's degree in computer science or 
information systems, the evidence of record does not establish that the proffered position is one of 
those particular positions normally requiring such a degree. 

As the evidence of record does not establish that the particular position proffered here is one for 
which the normal minimum entry requirement is a baccalaureate or higher degree, or the equivalent, 
in a specific specialty closely related to the position's duties, the petitioner has not satisfied the 
criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(l). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 

The first alternative prong assigns specialty occupation status to a proffered position with a 
requirement for at least a bachelor's degree, in a specific specialty, that is common to the petitioner's 
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industry in positions that are both (1) parallel to the proffered position and (2) located in 
organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by USCIS 
include: whether the Handbook reports that the industry requires a degree; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether letters or 
affidavits from firms or individuals in the industry attest that such firms "routinely employ and recruit 
only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) 
(quoting Hird/Blaker Corp. v. Suva, 7 12 F. Supp. 1095, 1 102 (S.D.N.Y. 1989)). 

The AAO here reiterates that the degree requirement set by the statutory and regulatory framework 
of the H-1B program is not just a bachelor's or higher degree, but such a degree in a specific 
specialty that is directly related to the specialty occupation claimed in the petition. 

As already discussed, the petitioner has not established that its proffered position is one for which the 
Handbook reports an industry-wide requirement for a bachelor's degree in a specific specialty. The 
letter from the store manager of Advanced Micro Systems, Inc., which certifies that "our company 
requires a Bachelor Degree or higher for a Computer Support Specialist position,'' has little evidentiary 
weight: it states the practice of only one store, and it does not indicate that the store requires that the 
degree be in a specific specialty. The job advertisements that the petitioner submitted into the record 
have no significant evidentiary weight. As the advertisements are from organizations other than 
computer reseller stores, they are outside this criterion's scope of consideration, which encompasses 
only organizations similar to the petitioner. Further, contrary to the purpose for which the 
advertisements were submitted, relatively few of them indicate a requirement for a degree in a 
specific specialty, and not all of those requiring such a degree require that it be in a computer-related 
discipline. 

The petitioner also has not satisfied the second alternative prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2), 
which provides that "an employer may show that its particular position is so complex or unique that 
it can be performed only by an individual with a degree." 

The record does not contain substantive evidence about the proffered position and its duties that 
distinguish the position as unique from or more complex than the usual range of computer support 
specialist positions, for which the Handbook indicates no requirement for a bachelor's degree or 
higher in a specific specialty. In this respect, the AAO notes counsel's assertion, at paragraph lc in 
his letter of reply to the RFE on the "minimum education, training, and experience necessary to do 
the job," that the proffered position "requires proficiency in various areas including but no limited 
to" software development life cycle; programming in a variety of languages; sofkware development 
management; handling information security; database design, database access methods, and data 
warehousing; network design and administration; and systems analysis and design. The duties as 
described in the record do not convey, and neither counsel nor the petitioner explain or document, 
why the beneficiary would need these various proficiencies in a position which the Form 1-129 and 
the related Labor Condition Application limit to the wages of a computer support specialist. Without 
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documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's 
burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); 
Matter ofRamirez-Sanchez, 17 I&N Dec. 503,506 (BIA 1980). 

Contrary to counsel's assertion on appeal, the petitioner has not satisfied the third criterion of 
8 C.F.R. 5 214.2@)(4)(iii)(A), by establishing that the employer normally requires a degree or its 
equivalent for the position. On appeal, counsel cites to the facts that the petitioner has asserted the need 
for a degree in the present petition, particularly in its letter filed with the Form 1-129, and that the store 
manager of Advanced Micro Systems, Inc., states that her company requires a bachelor's degree. 
However, to merit approval of the petition under this criterion, the record must contain documentary 
evidence demonstrating that the petitioner has a history of requiring the degree or degree equivalency in 
its prior recruiting and hiring for the position. Further, the record must establish that the imposition of 
that degree requirement is not merely a matter of preference for high-caliber candidates but necessitated 
by performance requirements of the position. The petitioner's creation of a position with a 
perfunctory bachelor's degree requirement will not mask the fact that the position is not a specialty 
occupation. USCIS must examine the ultimate employment of the alien, and determine whether the 
position qualifies as a specialty occupation. CJ Defensor v. Meissner, 201 F. 3d 384 (5fi Cir. 2000). 
The critical element is not the title of the position or an employer's self-imposed standards, but 
whether the position actually requires the theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific 
specialty as the minimum for entry into the occupation as required by the Act. To interpret the 
regulations any other way would lead to absurd results: if USCIS were limited to reviewing a 
petitioner's self-imposed employment requirements, then any alien with a bachelor's degree could be 
brought into the United States to perform a menial, non-professional, or an otherwise non-specialty 
occupation, so long as the employer required all such employees to have baccalaureate or higher 
degrees. See id. at 388. 

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. 5 214.2(h)(4)(iii)(A), which is 
reserved for positions with specific duties so specialized and complex that their performance 
requires knowledge that is usually associated with the attainment of a baccalaureate or higher degree 
in a specific specialty. 

Counsel's brief on appeal asserts that the proffered position is "actually highly complex and unique," 
"given the nature of the computer resale business, and the type of clientele and vendors with whom 
the computer support specialist must deal," that vocational training or an associate's degree "is not 
enough," and that "an individual with a bachelor's degree in computer science or engineering is what 
is needed." (Appellate brief at 7). However, the extent to which the duties are developed in the 
record do not support counsel's conclusory assertion. The AAO here incorporates its comments, in 
this decision's discussion of the second criterion of 8 C.F.R. 5 214.2(h)(4)(iii)(A), about the absence 
of an evidentiary foundation for counsel's assertion that there are various proficiencies required for 
the proffered position. The AAO finds that the evidence of record fails to elevate the proffered 
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position above the wide range of computer support specialist positions for which the Handbook 
indicates no usual association with a bachelor's or higher degree in a specific specialty. 

As the petitioner has failed to establish that the proffered position qualifies as a specialty occupation 
under any criterion of 8 C.F.R. 9 214.2(h)(4)(iii)(A), the director's decision shall not be disturbed. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 8 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


