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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

The petitioner is an Indian restaurant. It seeks to employ the beneficiary as its catering manager, and endeavors to 
classify him as a nonirnmigrant worker in a specialty occupation pursuant to section IOl(a)(lS)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. $ 1 lOl(a)(lS)(H)(i)(b). 

The director denied the petition because the position offered to the beneficiary was not a specialty occupation. 
On appeal, counsel for the petitioner submits a brief and claims that the director's decision was erroneous. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. $ 214.2(h)(4)(ii): 

Specialty occupation means an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in field of human endeavor including, 
but not limited to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and the arts, 
and which requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 4 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of the 
following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required 
to perform the duties is usually associated with the attainment of a baccalaureate or 
higher degree. 
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U.S. Citizenship and Immigration Services (USCIS) interprets the term "degree" in the criteria at 8 C.F.R. 
9 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in 
its entirety before issuing its decision. 

The petitioner is seeking the beneficiary's services as a catering manager. Evidence of the beneficiary's 
duties includes: the Form 1-129; the attachments accompanying the Form 1-129; the petitioner's support letter; 
and the petitioner's response to the director's request for evidence. According to the letter of support dated 
April 2, 2007, the beneficiary would be responsible for the following duties: 

- Coordinating the menu with customers for special events at outside locations and at 
[the petitioner]; 

- Coordinating with hotel managers for catering events; 
Ensuring [the petitioner's] compliance with all policies set forth by hotel 
management in order to complete a successful event; 
Overseeing the fulfillment of catering orders; 
Investigating new locations for potential catering growth; and 
Instilling positive public relations for [the petitioner] with customers and hotel 
managers. 

The petitioner concluded that the nature of the job duties is complex, and the duties can only be performed by 
someone whose educational background includes, at a minimum a bachelor's degree in management, 
business, or related field. 

The director agreed with the petitioner's contention that the proffered position is akin to that of a food service 
manager, but ultimately found that the proffered position is not a specialty occupation. Referring to the 
Department of Labor's (DOL) Occupational Outlook Handbook (the Handbook), copies of which the 
petitioner submitted in response to the director's request for evidence, the director noted that the Handbook 
shows that a baccalaureate degree is not required for a food service manager. 

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R. 
tj 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO will first consider the criteria at 8 C.F.R. $4  214.2(h)(4)(iii)(A)(I) and (2): a baccalaureate or 
higher degree or its equivalent is the normal minimum requirement for entry into the particular position; a 
degree requirement is common to the industry in parallel positions among similar organizations; or a 
particular position is so complex or unique that it can be performed only by an individual with a degree. 
Factors often considered by USCIS when determining these criteria include: whether the Handbook reports that 
the industry requires a degree; whether the industry's professional association has made a degree a minimum 
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entry requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Slzanti, Inc. v. Reno, 36 F. Supp. 2d 1 15 1, 1 165 
(D.Minn. 1999)(quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095,1102 (S.D.N.Y. 1989)). 

In determining whether a position qualifies as a specialty occupation, USCIS looks beyond the title of the 
position and determines, from a review of the duties of the position and any supporting evidence, whether the 
position actually requires the theoretical and practical application of a body of highly specialized knowledge, 
and the attainment of a baccalaureate degree in a specific specialty as the minimum for entry into the 
occupation as required by the Act. The M O  notes that the current edition of the Handbook conveys that the 
occupation of food service manager does not require a baccalaureate degree in a specific specialty. 
Specifically, the Handbook states: 

Postsecondary education is preferred for many food service manager positions, but it is not a 
significant qualification for many others: More than 40 percent of food service managers 
have a high school diploma or less; less than one-quarter have a bachelor's or graduate 
degree.' 

On appeal, however, counsel asserts that the director erred by failing to consider the entire description of food 
service managers in the Handbook, and claims that additional training and education are increasing common 
for food services managers. The AAO disagrees. The language of the Handbook clearly states that while a 
postsecondary education is preferred, it is not required as a minimum prerequisite for entry into the proffered 
position. Therefore, while the M O  acknowledges the petitioner's claim that the Handbook provides 
additional types of educational background acceptable for this position, there is no statement clearly 
establishing that a bachelor's degree in a specific specialty, such as management, business, or another related 
area, is normally required for entry into the field. 

To satisfy the regulation at 8 C.F.R. 8 214.2(h)(4)(iii)(A)(2), the petitioner must show that a degree 
requirement is common to the industry in parallel positions among similar organizations or that the proposed 
position is so complex or unique that it can be performed only by an individual with a degree. Regarding the 
first part of this criterion, the petitioner failed to establish that a degree requirement is common to the indusby 
in parallel positions among similar organizations. Counsel for the petitioner provides no independent evidence, 
such as job postings or vacancy announcements, for similar positions available at other restaurants. Going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof 
in these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft 
of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

Additionally, as discussed above, the duties of a food service manager, according to the Handbook, can in fact 
be perfonned by an individual not possessing a bachelor's degree. It is further noted that the description of 
the beneficiary's proposed duties and the role of his position in the relatively small business operated by the 
petitioner fails to identify any complex or unique tasks which would set this position apart from other similar 
positions in the industry. Although the petitioner provided evidence, both in response to the request for 

I Occupational Outlook Handbook, 2008-2009 Edition, at www.bls.gov/oco/ocos024.htm. 
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evidence and again on appeal, to demonstrate that the petitioner is financially established and expanding 
yearly, these assertions alone are insufficient to establish that the proffered position is intricate or complex. 
Consequently, the proposed position is not so complex or unique that it can be performed only by an 
individual with a degree. 

Moreover, according to the petitioner's response to the request for evidence, the proposed position is newly 
created. Therefore, the petitioner does not have a past practice of normally requiring a degree or its equivalent 
for the position, as required under 8 C.F.R. 214.2(h)(4)(iii)(A)(3). 

Finally, because the Handbook shows that the beneficiary's duties mirror those of a food service manager, an 
occupation that does not require a bachelor's degree, and no evidence in the record shows that the 
beneficiary's duties rise above this level, the petitioner fails to establish that the nature of the specific duties is 
so specialized and complex that the knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 8 C.F.R. 8 214.2(h)(4)(iii)(A)(4). 

For the reasons set forth above, the petitioner has established none of the four criteria outlined in 8 C.F.R. 
tj 2 14.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 8 1361. 
The petitioner has failed to sustain that burden and the appeal shall accordingly be dismissed. 

ORDER: The appeal is dismissed. The petition is denied. 


