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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal of the change of status determination 
will be rejected. The petition will be remanded to the director for further action and entry of a new decision. 

The petitioner avers that it is a music school that was established in 1995 and currently has 22 employees. It 
seeks permission to employ the beneficiary as a music teacher and, therefore, endeavors to classify the 
beneficiary as a nonirnmigrant worker in a specialty occupation pursuant to section lOl(a)(lS)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. $ 1 10 l(a)(lS)(H)(i)(b). 

When filing the petition, the petitioner indicated on the Form 1-129 that the basis for classification was "new 
employment" and the requested action was marked as "change the person's status and extend their stay . . . ." 
On August 11, 2008, the director issued a decision that denied the beneficiary's change of status from an F-1 
nonimmigrant student to an H-1B nonimmigrant worker. The director's decision, however, did not include a 
discussion of whether the petitioner had met its burden of proving eligibility pursuant to sections 
10 1 (a)(l 5)(H)(i)(b), 2 14(i)(2) and 2 14(i)(3) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
$ 8  1 10 l(a)(l 5)(H)(i)(b), 1 184(i)(2) and 1 184(i)(3). 

The regulation at 8 C.F.R. $ 248.3 states, in pertinent part: 

(a) Change of status on Form 1-129. An employer seeking the services of an alien as an . . . H-1B . . . 
must, where the alien is already in the U.S. and does not currently hold such status, apply for a 
change of status on Form I- 129. . . . 

* * *  

(g) Denial of application. When the application is denied, the applicant shall be notified of the 
decision and the reasons for the denial. There is no appeal from the denial of the application under 
this chapter. 

The regulation at 8 C.F.R. $ 214.2(h)(9), which governs the approval of 1-129 petitions, states, in part: 

(i) Approval. [Tlhe director shall notify the petitioner of the approval of the petition on Form 1-797, 
Notice of Action. . . . 

The regulation at 8 C.F.R. $ 214.2(h)(10), which governs the denials of 1-129 petitions, states, in part: 

(ii) Notice of denial. The petitioner shall be notified of the reasons for the denial and of the right to 
appeal the denial of the petition under 8 CFR part 103. . . . 

As stated previously, the director only issued a denial of the beneficiary's change of nonimmigrant status and 
extension of stay. The underlying issues of H-1B eligibility, such as whether the proffered position is a 
specialty occupation and, if so, whether the beneficiary is qualified to perform the duties of the position, 
remain undecided as the record contains neither a Form 1-797, Notice of Action, evidencing the petition's 
approval nor a notice of denial. Although the regulation at 8 C.F.R. $ 248.3(a) states that the change of status 
application is included in the 1-129 petition and the denial of such may not be appealed, the regulations at 8 
C.F.R. $5 214.2(h)(9)(i) and (10)(ii) require the director to make a separate determination on the petitioner's 
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eligibility to obtain H-1B classification on the beneficiary's behalf. Therefore, whether combined in a single 
decision or not, the director should have issued two decisions in this matter - one regarding the beneficiary's 
eligibility for a change of status and one to address the merits of the petition itself.' 

Pursuant to section 291 of the Immigration and Nationality Act, 8 U.S.C. 5 1361, the burden of proof is upon 
the petitioner to establish eligibility for the benefit it is seeking. The AAO must reject the appeal, in part, 
because, pursuant to 8 C.F.R. 5 248.3(g), it does not have any jurisdiction to review the director's decision to 
deny the beneficiary's change of status application that was filed on the Form 1-129. Nevertheless, because 
the director did not notify the petitioner whether the underlying petition for H-1B nonimmigrant classification 
was approved or denied, the matter must be remanded for the director to issue a decision on the merits of the 
1-129 petition. 

ORDER: The appeal of the change of status determination is rejected and the matter remanded to the director to 
issue a decision on whether the petitioner has established eligibility for H-1B classification on the 
beneficiary's behalf. 

 h he AAO notes that 8 C.F.R. 5 214.2(h)(lS)(i), which governs extensions of stay for H nonimmigrants, indicates 
that the director must make separate determinations on the beneficiary's eligibility for an extension of stay and the 
petitioner's request to extend the previously-approved petition. Thus, the requirement to make separate 
determinations on the beneficiary's change of status and the petitioner's eligibility to obtain H-1B classification on 
the beneficiary's behalf is consistent with how H-1B petition extensions are handled when combined with extension 
of stay requests. 


