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This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
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If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. $ 
103.5 for the specific requirements. All motions must be submitted to the office that originally decided 
your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 
9 103.5(a)(l)(i). 
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DISCUSSION: The director of the California Service Center denied the nonimmigrant visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. The petition will be denied. 

The petitioner is engaged in software development and consulting services and seeks to employ 
the beneficiary as a programmer analyst. The petitioner endeavors to employ the beneficiary in 
the nonimmigrant classification as a worker in a specialty occupation pursuant to section 
lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8U.S.C. 
0 1 lOl(a)(l5)(H)(i>(b>. 

The director denied the petition on October 26, 2007, concluding that the petitioner is not in 
compliance with the terms and conditions of employment. The director found that the petition and 
the documentary evidence are not credible and sufficient to establish that the petitioner will comply 
with the terms and conditions of employment. The director noted that discrepancies in the evidence 
call into question the petitioner's ability to document the requirements under the statute and 
regulations. 

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting 
documentation; (2) the director's request for additional evidence; (3) counsel's response to the 
director's request for evidence and supporting documentation; (4) the director's denial letter; and 
(5) the Form I-290B and supporting documentation. The AAO reviewed the record in its entirety 
before reaching its decision. 

In the denial decision, the director made a chart of beneficiaries who were previously approved 
for H-1B status to work for the petitioner, and the wages each beneficiary earned according to 
documentation submitted by the petitioner such as tax returns, Form W-2 and state quarterly 
wage reports. The director found conflicting evidence between wages paid to H-1B beneficiaries 
as indicated on the state quarterly wage reports, from the wages listed on the Form 1-129 and 
Labor Condition Application (LCA) from past approved H-1B petitions. On appeal, counsel for 
the petitioner stated that many wages are not reflected in the state quarterly wage reports due to 
an error made by the petitioner's accountant. 

Counsel for the petitioner submitted the following documents: (1) a letter from the petitioner's 
accountant regarding errors in the petitioner's quarterly tax returns; (2) a letter from the 
petitioner regarding the corrected returns; (3) copies of the petitioner's corrected returns; and, (4) 
a table and documentation regarding the employees listed in the director's denial. 

The petitioner, on appeal, has still failed to fully address the director's concerns regarding its 
compliance with the continuous employment of its other H-1B employees and, despite the 
additional documentary evidence submitted on appeal, nothing to overcome this issue was 
submitted. It appears based on the evidence provided that some H-1B employees were either: (1) 
not paid the prevailing wage rate listed on their respective LCAs or (2) benched during certain 
periods of time. 
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On appeal, counsel for the petitioner submitted letters from the petitioner's accountant and the 
petitioner, along with copies of amended quarterly returns alleging that the discrepancies listed 
by the director in his denial can be explained due to an accounting error and that the error was 
corrected through the filing of the amended quarterly returns. The AAO noted that a copy of the 
check was submitted evidencing that the petitioner filed the amended returns with the State of 
Illinois Department of Employment Security. While this documentation does address some of 
the discrepancies between the employees' W-2 statements for 2006 and the petitioner's quarterly 
wage reports for 2006, it does not prove conclusively that the petitioner complied with the terms 
and conditions and the LCA and 1-129 regarding wages paid to beneficiaries. 

The evidence submitted by the petitioner on appeal illuminates additional discrepancies. For 
example, the 2006 W-2 submitted f o r  by the petitioner in exhibit 10 supporting 
the appeal indicates that in 2006, was paid $26,848.00 in the wages, tips, and 
other compensation as well as $5,600.00 in social security and medicare wages. According to 
the petitioner, started working in F-1 practical optional training for the 
petitioner on June 16, 2006, and then worked for the petitioner in H-1B status as of October 1, 
2006. The amended Employer's Contribution and Wage Report submitted by the petitioner to 
the State of Illinois for the fourth quarter of 2006, a period in which w o r k e d  in 
H-1B status, indicates that w a s  paid $17,376.00 for this period. If this is 
correct, then should have also been paid $17,376.00 in social security and 
medicare wages on the W-2, instead of the $5600.00 that matches the amount indicated on the 
fourth quarter report for 2006 originally submitted in response to the RFE issued by the director 
on April 16,2007. 

Without getting into an exhaustive analysis of each individual named in the director's denial, the 
AAO noted that this discrepancy is sufficient to demonstrate that the petitioner has not overcome 
its burden to disprove the director's findings in the denial that "the petitioner's statement with 
regard to the proffered wages or hours worked, were not true and correct for each of the 
aforementioned beneficiaries." In any case, it does not appear that the petitioner fully complied 
with H-1B program requirements with regard to these and perhaps many of its other employees. 
As such, the director did not err in denying the petitioner on the ground that a bona fide offer of 
employment did not exist. Without documentary evidence to support the claim, the assertions of 
counsel will not satisfy the petitioner's burden of proof. Going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of 
Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 
190 (Reg. Comm. 1972)). The unsupported assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter 
of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

Moreover, the AAO notes that the discrepancies in the record call into question the petitioner's 
ability to document the requirements under the statute and regulations, and the petitioner did not 
establish that the job offered qualifies as a specialty occupation. 
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Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. 9 1184(i)(l) defines 
the term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

The term "specialty occupation" is further defined at 8 C.F.R. 5 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body of 
highly specialized knowledge in fields of human endeavor including, but not 
limited to, architecture, engineering, mathematics, physical sciences, social 
sciences, medicine and health, education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment of a bachelor's degree or 
higher in a specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

United States Citizenship and Immigration Services (USCIS) interprets the term "degree" in the 
above criteria to mean not just any baccalaureate or higher degree, but one in a specific specialty 
that is directly related to the proffered position. 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply 
rely on a position's title. The specific duties of the proffered position, combined with the nature 
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of the petitioning entity's business operations, are factors to be considered. USCIS must 
examine the ultimate employment of the alien, and determine whether the position qualifies as a 
specialty occupation. CJ: Defensor v. Meissner, 201 F. 3d 384 (5th Cir. 2000). The critical 
element is not the title of the position nor an employer's self-imposed standards, but whether the 
position actually requires the theoretical and practical application of a body of highly specialized 
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. 

The petitioner states that it is seeking the beneficiary's services as a programmer analyst. In a 
letter of support, dated March 29, 2007, the petitioner described the beneficiary's proposed 
duties as follows: 

The Programmer Analyst analyzes the data processing requirements to determine 
the computer software, which will best serve those needs. Thereafter, he will 
design a computer system using that sofhvare, which will process the data in the 
most timely and inexpensive manner, and implements that design by overseeing 
the installation of the necessary system software and its customization to our 
unique requirements. The actual computer programming will be performed with 
the assistance of the programmers. 

Throughout this process, the Programmer Analyst must constantly interact with 
the management, explaining to it each phase of the system development process, 
responding to its questions, comments and criticisms, and modify the system so 
that the concerns raised are adequately addressed. Consequently, the Programmer 
Analyst must constantly revise and revamp the system as it is being created to 
respond to unanticipated software anomalies here to fore undiscovered, to the 
extent that occasionally the system finally created. bears seemingly little 
resemblance to that which was initially proposed. The [beneficiary] will be 
involved in the systems, analysis, design and development of the application. The 
development of the systems include the following phases: 

1. Analysis of the existing system and user needs 
2. Communication and interaction with current system users 
3. Design and development of a new computerized system 
4. Waiting and testing of newly designed programs 
5. Implementation of the newly developed system 
6. Provide technical support after system implementation 

Day-to-Day Responsibilities of the Beneficiary: 

Analysis of software requirements - 25% 
Evaluation of interface feasibility between hardware and software - 10 % 
Research, software system design and development (using scientific analysis and 
mathematical models to predict and measure design consequences and 
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outcome) - 20% 
Programming - 10% 
Unit and integration testing - 25% 
System installation - 5% 
Systems maintenance - 5% 

Upon review of the record, the petitioner has established none of the four criteria outlined in 
8 C.F.R. 5 214.2(h)(4)(iii)(A). Therefore, the AAO find that the proffered position is not a 
specialty occupation. 

In determining whether a proposed position qualifies as a specialty occupation, USCIS looks 
beyond the title of the position and determines, from a review of the duties of the position and 
any supporting evidence, whether the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the attainment of a baccalaureate 
degree in a specific specialty, as the minimum for entry into the occupation as required by the 
Act. The AAO routinely consults the Department of Labor's Occupational Outlook Handbook 
(the Handbook) for its information about the duties and educational requirements of particular 
occupations. In reviewing the 2008-2009 edition of the Handbook, the AAO finds that the duties 
and responsibilities of the proposed position are closely aligned to the responsibilities of the 
occupational grouping of computer systems analysts as discussed in the Handbook. 

In its discussion of the duties of computer systems analysts, the 2008-2009 edition of the 
Handbook states the following: 

All organizations rely on computer and information technology to conduct 
business and operate efficiently. Computer systems analysts help organizations to 
use technology effectively and to incorporate rapidly changing technologies into 
their existing systems. The work of computer systems analysts evolves rapidly, 
reflecting new areas of specialization and changes in technology. 

Computer systems analysts solve computer problems and use computer 
technology to meet the needs of an organization. They may design and develop 
new computer systems by choosing and configuring hardware and software. They 
may also devise ways to apply existing systems7 resources to additional tasks. 
Most systems analysts work with specific types of computer systems-for 
example, business, accounting, or financial systems or scientific and engineering 
systems-that vary with the kind of organization. Analysts who specialize in 
helping an organization select the proper system software and infrastructure are 
often called system architects. Analysts who specialize in developing and fine- 
tuning systems often are known as systems designers. 

To begin an assignment, systems analysts consult managers and users to define 
the goals of the system. Analysts then design a system to meet those goals. They 
specify the inputs that the system will access, decide how the inputs will be 
processed, and format the output to meet users7 needs. Analysts use techniques 
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such as structured analysis, data modeling, information engineering, mathematical 
model building, sampling, and cost accounting to make sure their plans are 
efficient and complete. They also may prepare cost-benefit and return-on- 
investment analyses to help management decide whether implementing the 
proposed technology would be financially feasible. 

When a system is approved, systems analysts determine what computer hardware 
and software will be needed to set it up. They coordinate tests and observe the 
initial use of the system to ensure that it performs as planned. They prepare 
specifications, flow charts, and process diagrams for computer programmers to 
follow; then they work with programmers to "debug," or eliminate errors, from 
the system. Systems analysts who do more in-depth testing may be called 
software quality assurance analysts. In addition to running tests, these workers 
diagnose problems, recommend solutions, and determine whether program 
requirements have been met. 

In some organizations, programmer-analysts design and update the software that 
runs a computer. They also create custom applications tailored to their 
organization's tasks. Because they are responsible for both programming and 
systems analysis, these workers must be proficient in both areas. (A separate 
section on computer projgammers appears elsewhere in the Handbook.) As this 
dual proficiency becomes more common, analysts are increasingly working with 
databases, object-oriented programming languages, client-server applications, 
and multimedia and Internet technology. 

One challenge created by expanding computer use is the need for different 
computer systems to communicate with each other. Systems analysts work to 
make the computer systems within an organization, or across organizations, 
compatible so that information can be shared. Many systems analysts are involved 
with these "networking" tasks, connecting all the computers internally, in an 
individual office, department, or establishment, or externally, as when setting up 
e-commerce networks to facilitate business among companies. 

The Handbook states the following regarding the educational requirements for computer systems 
analysts: 

Training requirements for computer systems analysts vary depending on the job, 
but many employers prefer applicants who have a bachelor's degree. Relevant 
work experience also is very important. Advancement opportunities are good for 
those with the necessary skills and experience. 

The AAO finds the petitioner's description of the duties of its proffered position to reflect the 
type of activities generally performed by programmer, i.e., the review and analysis of a business' 
computer systems, operations and policies. However, the petitioner's listing of these duties is so 
generic, so nonspecific that it precludes the AAO from determining precisely what tasks the 
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beneficiary would perform for the petitioner on a daily basis. For example, although the 
petitioner has stated that the beneficiary would be responsible for the software system design by 
"using scientific analysis and mathematical models to predict and measure design consequences 
and outcome," it offers no indication of what type of mathematical models would be used and 
what the petitioner would require of the beneficiary in completing such an examination and 
analysis. In addition, the job duties indicate that the programmer analyst will be responsible for 
system installation and systems integration; however, the petitioner did not provide a detailed 
description of the systems and how the beneficiary will develop, install and maintain the 
systems. Without this type of description, the AAO is unable to determine whether the 
responsibilities of the proffered position would require the beneficiary to hold the minimum of a 
baccalaureate or higher degree or its equivalent to perform them. Accordingly, it finds the 
record does not establish that the proffered position qualifies as a specialty occupation under the 
first criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A) - a baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the particular position. 

For all of these reasons, the AAO finds that the position does not qualify as a specialty 
occupation on the basis of a degree requirement under the first criterion set forth at 8 C.F.R. 5 
2 14.2(h)(4)(iii)(A). 

The AAO now turns to a consideration of whether the petitioner, unable to establish its proposed 
position as a specialty occupation under the first criterion set forth at 8 C.F.R. 5 214.2(h)(iii)(A), 
may qualify it under one of the three remaining criteria: a degree requirement as the norm within 
the petitioner's industry or the position is so complex or unique that it may be performed only by 
an individual with a degree; the petitioner normally requires a degree or its equivalent for the 
position; or the duties of the position are so specialized and complex that the knowledge required 
to perform them is usually associated with a baccalaureate or higher degree. 

The proposed position does not qualify as a specialty occupation under either prong of 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 

The first prong of this regulation requires a showing that a specific degree requirement is common 
to the industry in parallel positions among similar organizations. To meet the burden of proof 
imposed by the regulatory language, a petitioner must establish that its degree requirement exists in 
positions that are parallel to the proffered position and found in organizations similar to the 
petitioner. The petitioner did not submit any evidence to establish this criterion. Simply going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of SofJici, 22 I&N Dec. at 165. 

Accordingly, the proposed position does not qualify for classification as a specialty occupation 
under the first prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 

The AAO also concludes that the record does not establish that the proposed position is a 
specialty occupation under the second prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2), which requires 
a showing that the position is so complex or unique that it can only be performed by an 
individual with at least a bachelor's degree in a specific specialty. The AAO finds no evidence 
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that would support such a finding, as the position proposed in the petition is very general and 
vague. Accordingly, the petitioner has not established its proposed position as a specialty 
occupation under either prong of 8 C.F.R. $214.2(h)(4)(iii)(A)(2). 

The proposed position does not qualify as a specialty occupation under 8 C.F.R. 8 
214.2(h)(4)(iii)(A)(3), which requires a showing that the petitioner normally requires a degree or its 
equivalent for the position. To determine a petitioner's ability to meet this criterion, the AAO 
normally reviews the petitioner's past employment practices, as well as the histories, including 
names and dates of employment, of those employees with degrees who previously held the position, 
and copies of those employees' diplomas. The petitioner did not submit any supporting evidence to 
establish the third criteria. Again, going on record without supporting documentary evidence is 
not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of 
Soflci, 22 I&N Dec. at 165. 

While the petitioner states that a degree is required, the petitioner's creation of a position with a 
perfunctory bachelor's degree requirement will not mask the fact that the position is not a 
specialty occupation. USCIS must examine the ultimate employment of the alien, and determine 
whether the position qualifies as a specialty occupation. CJ: Defensor v. Meissner, 201 F. 3d 384 
(5" Cir. 2000). The critical element is not the title of the position or an employer's self-imposed 
standards, but whether the position actually requires the theoretical and practical application of a 
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in 
the specific specialty as the minimum for entry into the occupation as required by the Act. To 
interpret the regulations in any other way would lead to absurd results: if USCIS were limited to 
reviewing a petitioner's self-imposed employment requirements, then any alien with a bachelor's 
degree could be brought into the United States to perform a menial, non-professional, or an 
otherwise non-specialty occupation, so long as the employer required all such employees to have 
baccalaureate or higher degrees. See id. at 388. 

Accordingly, the petitioner has not established the proffered position as a specialty occupation 
under the third criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A). 

To the extent that they are depicted in the record, the duties of the proposed position do not 
appear so specialized and complex as to require the highly specialized knowledge usually 
associated with a baccalaureate or higher degree, or its equivalent, in a specific specialty. Again, 
there is no information in the record to support a finding that the proposed position is more 
complex or unique than similar positions in other, similar organizations. As previously noted, 
USCIS must examine the actual employment of an alien, i.e., the specific tasks to be performed 
by that alien, to determine whether a position qualifies as a specialty occupation. However, the 
petitioner's description of the duties of its position is so generic that it is not possible to identify 
those tasks and, therefore, whether the position is that of a programmer analyst. Further, without 
a reliable description of the position's duties, the AAO is unable to determine whether the 
performance of those duties meets the statutory definition of a specialty occupation -- 
employment requiring the theoretical and practical application of a body of highly specialized 
knowledge and the attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation. As a result, the AAO finds the 
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petitioner has failed to establish that it has a specialty occupation for which it is seeking the 
beneficiary's services. Therefore, the evidence does not establish that the proposed position is a 
specialty occupation under 8 C.F.R. 6 214.2(h)(4)(iii)(A)(4). 

Therefore, for the reasons related in the preceding discussion, the proposed position does not 
qualify for classification as a specialty occupation under any of the four criteria set forth at 
8 C.F.R. $ 5  214.2(h)(4)(iii)(A)(I), (2), (3), and (4) ,  and the petition was properly denied. The 
proposed position in this petition is not a specialty occupation, so the beneficiary's qualifications 
to perform its duties are inconsequential. Accordingly, the AAO will not disturb the director's 
denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. tj 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


