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DISCUSSION: The Director of the California Service Center denied the nonimmigrant visa petition and the 
matter is now before the Administrative Appeals Oflice (AAO) on appeal. The appeal will be sustained. The 
petition will be approved. 

The petitioner filed this nonimmigrant petition seeking to employ the beneficiary in the position of 
occupational therapist as an H-1B nonimmigrant in a specialty occupation pursuant to section 
101 (a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 1 101 (a)(lS)(H)(i)(b). The 
petitioner is a "freestanding rehabilitation hospital" with a staff of 21 8 employees and a gross annual income 
of $23 million. 

The director denied the petition based on the petitioner's failure to establish that: (1) the proffered position is a 
specialty occupation as it only requires a bachelor's degree instead of the industry standard of a master's 
degree; or (2) the beneficiary is qualified to perform the services of the specialty occupation of occupational 
therapist as it has not been established that she possesses the equivalent of a master's degree in the specialty. 

On appeal, counsel claims that the proffered position is a specialty occupation. Counsel further asserts that a 
bachelor's degree is sufficient to be employed as an occupational therapist and that the beneficiary possesses 
the requisite state license. 

This matter presents a novel issue. While the law governing the H-1B visa category requires the AAO to 
examine the specific degree required as a minimum for entry into a professional occupation, the educational 
requirements for occupational therapists are in transition to a higher and more rigorous standard. Prior to 
2008, the minimum acceptable degree for an occupational therapist position was a bachelor's degree in 
occupational therapy, infra. Currently, however, the minimum level of education for individuals pursuing a 
career as an occupational therapist is a master's degree or higher in occupational therapy from an accredited 
occupational therapy program. See Bureau of Labor Statistics, U.S. Department of Labor, Occupational 
Outlook Handbook, 2008-09 Edition, "Occupational Therapists," ~http://www.bls.gov/oco/ocos078.htm~ 
(accessed October 5,2009). 

Despite the evolution of a particular profession, USCIS is required to follow long-standing legal standards 
and determine first, whether the proffered position is a specialty occupation, and second, whether an alien 
beneficiary is qualified for the position at the time the nonimmigrant visa petition is filed. See Matter of 
Michael Hertz Assoc., 19 I&N Dec. 558, 560 (Comm. 1988) ("The facts of a beneficiary's background only 
come at issue after it is found that the position in which the petitioner intends to employ him falls within [a 
specialty occupation]."). 

After determining that the position is a specialty occupation, USCIS must then ensure that the beneficiary is 
qualified to perform the services as an occupational therapist by holding the required degree, an unrestricted 
State license, or a combination of education, training and experience that is equivalent to completing the 
required degree. 8 C.F.R. 5 214.2(h)(4)(iii)(C). As will be discussed, USCIS should assess a beneficiary's 
qualifications within the context of: (I)  the industry standard in the United States at the time the beneficiary 
entered the specialty occupation; and (2) the accreditation status of the program from which the beneficiary 
graduated at the time the degree was conferred. To do otherwise, would potentially prevent many educated 
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and highly experienced individuals from qualifying under current industry standards to enter a profession 
which, for all practical purposes, they entered many years before. 

I. Specialty Occupation 

The first issue in this matter is whether the proffered position is a specialty occupation. 

Section 1 Ol(a)(l S)(H)(i)(b) of the Act, 8 U.S.C. 5 1 101 (a)(l S)(H)(i)(b), provides a nonimrnigrant 
classification for aliens who are coming temporarily to the United States to perform services in a "specialty 
occupation." 

Section 214(i)(l) of the Act, 8 U.S.C. fj 1184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 9 214.2(h)(4)(ii): 

Specialty occupation means an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in field of human endeavor including, 
but not limited to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and the arts, 
and which requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 9 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also meet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required 
to perform the duties is usually associated with the attainment of a baccalaureate or 
higher degree. 
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Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. § 214.2@)(4)(ii), USCIS consistently 
interprets the term "degree" in the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate 
or higher degree, but one in a specific specialty that is directly related to the proffered position.' Applying 
this standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as 
engineers, computer scientists, certified public accountants, college professors, and other such professions. 
These occupations all require a baccalaureate degree in the specific specialty as a minimum for entry into the 
occupation and fairly represent the types of professions that Congress contemplated when it created the H-1B 
visa category. 

In determining the minimum degree required for entry into the position of occupational therapist, the director 
consulted the 2008-2009 edition of the Department of Labor's Occupational Outlook Handbook  a and book).^ 
The director properly noted that the 2008-2009 edition of the Handbook reports that a master's degree or 
higher in occupational therapy is the minimum requirement for entry into the field. Noting that the petitioner 
required only a bachelor's degree of its employees, the director concluded that the proffered position did not 
qualify as a specialty occupation. 

On appeal, counsel for the petitioner claims that "the vast majority of individuals certified as OTR 
[Occupational Therapists Registered] (U.S. and internationally educated) have baccalaureate degrees in 
occupational therapy." Counsel further refers to a letter dated February 3, 2009 from the National Board for 
Certification in Occupational Therapy, Inc. (NBCOT), which indicates that individuals certified prior to 
January 1, 2008 are not required to meet the new post-baccalaureate degree requirements for certification. 
Finally, counsel states that the petitioner's past hiring practices indicate that only a bachelor's degree, and not 
a master's degree, has been the minimum educational requirement for its occupational therapist employees. 

1 The AAO notes that 8 C.F.R. 214.2(h)(4)(iii)(A) must logically be read together with section 214(i)(l) of the 
Act, 8 U.S.C. 9 11 84(i)(l). As such, the criteria stated in 8 C.F.R. 214.2(h)(4)(iii)(A) should logically be 
read as being necessary but not necessarily sufficient to meet the statutory and regulatory definition of 
specialty occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for 
meeting the definition of specialty occupation would result in particular positions meeting a condition under 8 
C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 F.3d 
384, 387 (5" Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 214.2(h)(4)(iii)(A) must 
therefore be read as stating additional requirements that a position must meet, supplementing the statutory and 
regulatory definitions of specialty occupation. 

This regulatory language must be construed in harmony with the thrust of the related provisions and with the 
statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 28 1, 29 1 (1 98 8) (holding that construction of 
language which takes into account the design of the statute as a whole is preferred); see also COIT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 
I&N Dec. 503 (BIA 1996). 

2 The Handbook is also available at http://www.bls.gov/oco/. 
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Before a specialty occupation analysis can be performed, it must first be determined whether or not the 
proffered position is in fact an occupational therapist position. In other words, in a situation such as this one, 
in which a petitioner claims to require a degree that is lower than the current U.S. standard for entry into the 
occupation, the question that is usually asked is whether the proffered position is in fact an occupational 
therapist position as claimed by the petitioner. 

Upon review, as described and documented in the petition, the beneficiary will be employed as a licensed 
"occupational therapist" and will provide a full range of occupational therapy services, including patient 
assessment, treatment planning, therapeutic interventions, evaluations of patient response, documenting the 
course of patient care, providing patient and family education, and coordinating treatment activity with other 
disciplines and team members. The petitioner's detailed description of the position, as well as the evidence of 
record, is consistent with the description of the "occupational therapist" position in the Department of Labor's 
Handbook. See "Occupational Therapists" at ~http://www.bls.gov/ocolocos078.htm>. 

The AAO fixther notes that there is nothing in the record to indicate that the employer is artificially inflating 
the nature of the duties and would employ the beneficiary in a lower-level position, such as an occupational 
therapist assistant or aide. There is nothing in the record that would lend doubt as to whether the beneficiary 
will actually be employed as an occupational therapist. CJ: Matter of Ho, 1 9 I&N Dec. 5 82, 59 1 (BIA 1 988) 
("Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition."). As such, the AAO finds that 
the proffered position is in fact an occupational therapist position. 

Since it has been established that the beneficiary is to be employed as an occupational therapist, the AAO can 
now address whether an occupational therapist is a specialty occupation position. As described in both the 
record of proceeding and the Handbook, this position is a specialty occupation that requires the "theoretical 
and practical application of a body of highly specialized knowledge" and the "attainment of a bachelor's or 
higher degree in the specific specialty." Section 214(i)(l) of the Act. 

As previously noted, the Handbook currently describes the required education for this position as "a master's 
degree or higher" in occupational therapy. See "Occupational Therapists" at <http://www.bls.gov/oco/ 
ocos078.htm>. Instead of pointing to an inadequate job description or to inconsistencies or conflicting 
evidence, the director found that the position is not a specialty occupation because the petitioner required a 
bachelor's degree and not the master's degree that is noted as the minimum in the 2008-09 edition of the 
Handbook. While the director's interpretation that occupational therapist occupations currently require the 
minimum of a master's degree is in accord with current and evolving industry standards, this standard is only 
relevant in determining whether the beneficiary is qualified for the position. Regardless of whether a 
baccalaureate or a master's degree is deemed the minimum education required for entry into the profession, 
the occupation requires the "attainment of a bachelor's or higher degree in the specific specialty." Section 
21 4(i)(l) of the Act. 

Accordingly, as the petitioner has established that the beneficiary is to be employed as an occupational 
therapist and as the Handbook clearly indicates that the position requires a baccalaureate or higher degree or its 
equivalent in a specific specialty as the normal minimum requirement for entry into the particular position, it must 
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be found that the proffered position is a specialty occupation. The director's determination that the proffered 
position is not a specialty occupation was incorrect, and the director's first ground for denial will be 
withdrawn. 

11. Beneficiarv Oualifications 

Having established the proffered position as a specialty occupation, the second issue in this matter is whether 
the beneficiary is qualified to perform the duties of an occupational therapist. 

In order to determine whether the beneficiary is qualified to perform the duties of an occupational therapist in 
the United States, the AAO must first determine the current U.S. industry standard applicable for entry into 
this occupation. The regulations specifically allow consideration of "industry standards," or whether "[tlhe 
degree requirement is common to the industry in parallel positions among similar organizations." 8 C.F.R. $ 
2 14.2(h)(4)(iii)(A)(2). For positions that are in transition to a more stringent professional standard, such as 
the case at hand, the AAO finds that industry standards are especially appropriate for determining the 
minimum education required to perform the duties of an employer's proffered position. 

The statute qualifies the degree requirement based on the "minimum for entry into the occupation in the 
United States." Section 214(i)(l)(B) of the Act. In addition, the statute provides that the requirement of a 
specialty occupation can be "full state licensure to practice in the occupation, if such licensure is required to 
practice in the occupation." Section 214(i)(2)(A) of the Act. These requirements show Congressional intent 
for the use of industry standards as a guideline for determining whether an occupation is a specialty 
occupation and evaluating whether a beneficiary is qualified to perform the duties of such an occupation. 

That being said, the director's conclusion regarding the master's degree requirement is correct only with 
regard to exactly that: the current standard for "entry" into the position of occupational therapist in the United 
~ t a t e s . ~  As counsel correctly observes, the industry still employs many occupational therapists who have only 
a U.S. bachelor's degree in occupational therapy or its equivalent. Thus, while the director is correct with 
regard to the current minimum education for entry into the occupation, the director should not necessarily 
have applied this current industry standard to this particular position being offered to the beneficiary, as it is 
reasonable for a petitioner to employ occupational therapists who posses a bachelor's degree from an 
occupational therapy program that was accredited under the older, pre-2008 standards. In other words, while 
the "current industry standard" is the standard that should always apply, that current standard may be different 
when applied to recent graduates entering a chosen field for the first time versus experienced individuals who 
graduated and began working in the field many years ago. 

In this matter, because the petitioner has demonstrated that the educational requirements for occupational 
therapists are in transition to a higher standard as of 2008, it is reasonable for the petitioner to currently 

The 2008-2009 edition of the Handbook indicates that the "training, other qualifications, and advancement 
section explains all of the steps necessary to enter and advance in an occupation." As such, it is clear that the 
Handbook's "Training, Other Qualifications, and Advancement" section pertaining to occupational therapists 
reflects what is currently required to ""enter and advance"" in the occupation, not the minimum education that 
all practicing occupational therapists currently possess. 
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require only a bachelor's degree when seeking to fill the position with someone who is grandfathered under 
the pre-2008 industry standard which, as explained above, is the current industry standard applicable to these 
positions. In this matter, the beneficiary received her degree in occupational therapy well before the January 
1, 2008 cut-off date established by NBCOT. As such, the AAO finds that the current U.S. industry standard 
applicable to the beneficiary to perform the duties of an occupational therapist in the United States is a 
bachelor's degree in occupational therapy, not a master's degree. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an alien 
must meet one of the following criteria: 

(1) Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or 
university; 

(3) Hold an unrestricted state license, registration or certification which authorizes him 
or her to fully practice the specialty occupation and be immediately engaged in that 
specialty in the state of intended employment; or 

(4 )  Have education, specialized training, andlor progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in 
the specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

The record of proceeding indicates that the beneficiary received a Bachelor of Science degree in Occupational 
Therapy from Cebu Doctors' College in Cebu, Philippines, in March 2003. The International Commission on 
Healthcare Professionals, a division of the Commission on Graduates of Foreign Nursing Schools (CGFNS), 
issued a document certifying that the beneficiary met all of the requirements under section 212(a)(5)(C) of the 
Act for the position of occupational therapist in the United States on August 19, 2005. In addition, a letter 
dated February 3, 2009 from NBCOT indicates that the beneficiary applied through the NBCOT's 
Occupational Therapist Eligibility Determination Program (OTED) for eligibility to take NBCOT's 
certification examination, and was deemed eligible. Finally, the record indicates that the beneficiary passed 
NBCOT's certification exam and became certified as an occupational therapist on August 29,2006. 

Based on the NBCOT certification and the certificate issued by the International Commission on Healthcare 
Professionals, the beneficiary possesses a foreign degree equivalent to a pre-2008 U.S. bachelor's degree in 
occupational therapy. As such, the beneficiary meets the requirements of 8 C.F.R. 5 214.2(h)(4)(iii)(C)(2), 
i.e., the beneficiary possesses a "foreign degree determined to be equivalent to a United States baccalaureate 
or higher degree required by the specialty occupation from an accredited college or university." 
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The record further indicates that the beneficiary intends to practice in the State of Indiana. The record 
contains a copy of the beneficiary's unrestricted license as an occupational therapist, issued by the Indiana 
Professional Licensing Agency (PLA) and valid through December 12,2008. An independent review by the 
AAO of the status of the beneficiary's license via IPLA's website indicates that the beneficiary's license, 
issued on September 7,2006, is currently active and has been renewed through December 31, 2010. As such, 
the beneficiary also meets the requirements of 8 C.F.R. 5 214.2(h)(4)(iii)(C)(3), i.e., the beneficiary holds "an 
unrestricted state license, registration or certification which authorizes him or her to fully practice the 
specialty occupation and be immediately engaged in that specialty in the state of intended employment." 

Therefore, the second and sole remaining basis for the director's recommended denial of this petition must 
also be withdrawn. 

The petitioner bears the burden of proof in these proceedings. See section 291 of the Act, 8 U.S.C. 5 1361. The 
petitioner has met that burden. 

ORDER: The appeal is sustained. The petition is approved. 


