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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 
8 C.F.R. fj 103.5 for the specific requirements. All motions must be submitted to the office that originally 
decided your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion 
must be filed within 30 days of the decision that the motion seeks to reconsider or reopen, as required by 
8 C.F.R. fj 103.5(a)(l)(i). 

' - Acting Chief, Administrative Appeals Office 
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DISCUSSION: The director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition 
will be denied. 

The petitioner is a manufacturer of women's apparel that seeks to continue its employment of the 
beneficiary as a market research analyst. The petitioner, therefore, endeavors to extend the 
beneficiary's classification as a nonirnmigrant worker in a specialty occupation pursuant to section 
101 (a)(l 5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
4 1 lOl(a>(l5)(H)(i)(b). 

The director denied the petition on the basis of his determination that the beneficiary had exhausted 
the six-year maximum period of authorized H-IB stay, pursuant to 8 C.F.R. 5 214.2(h)(13)(iii), and 
is therefore ineligible for an extension of nonimmigrant status. 

The record of proceeding before the AAO contains the following: (I)  the Form 1-129 and 
supporting documentation; (2) the director's denial letter; and (3) the Form I-290B and 
supporting documentation. The AAO reviewed the record in its entirety before issuing its 
decision. 

The record indicates that the beneficiary entered into H-1B nonimmigrant status on October 30, 
2001, and that such status ended on October 29, 2007. U.S. Citizenship and Immigration 
Services (USCIS) records indicate that three H-IB approvals have been issued on behalf of the 
beneficiary: 

EAC 01 259 52542, valid October 30,2001 through September 23,2004; 
EAC 03 23 1 5 11 86, valid January 27,2004 through July 1,2006; and 
EAC 06 128 52558, valid July 2,2006 through October 29,2007. 

The issue before the AAO is whether the beneficiary is eligible for additional time in H-1B status 
based upon the American Competitiveness in the Twenty-First Century Act' 
(AC-21), as amended by the Twenty-First Century Department of Justice Appropriations 
Authorization Act2 (DOJ-2 2) .  

As a general rule, section 214(g)(4) of the Act, 8 U.S.C. 5 1184(g)(4), provides that "the period 
of authorized admission of [an H-1B nonimmigrant] shall not exceed 6 years." However, AC-21 
removed the six-year limitation on the authorized period of stay in H-1B visa status for aliens 
whose labor certifications or immigrant petitions remain pending due to lengthy adjudication 
delays, and DOJ-21 broadened the class of H-1B nonimmigrants able to avail themselves of this 
provision. 

I American Competitiveness in the Twenty-First Century Act of 2000, Pub. L. No. 106-313, 
114 Stat. 1251 (2000). 
2 Twenty-First Century Department of Justice Appropriations Authorization Act, Pub. L. No. 107-273, 
1 16 Stat. 1758 (2002). 
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Section 104(c) of AC-21 states the following: 

(c) ONE-TIME PROTECTION UNDER PER COUNTRY CEILING 

Notwithstanding section 214(g)(4) of the Immigration and Nationality Act 
(8 U.S.C. tj 1184(g)(4)), an alien who- 

(1) is the beneficiary of a petition filed under Section 204(a) of that Act for a 
preference status under paragraph (I), (2), or (3) of section 203(b) of that 
Act; and 

(2) is eligible to be granted that status but for application of the per country 
limitations available to immigrants under those paragraphs, may apply for, 
and the Attomey General [now Secretary of Homeland Security] may 
grant, and extension of such nonimmigrant status until the alien's 
application for adjustment of status has been processed and a decision 
made thereon. 

As amended by section 1 1030(A)(a) of DOJ-2 1, section 106(a) of AC-2 1 states the following: 

(a) EXEMPTION FROM LIMITATION. -- The limitation contained in 
section 214(g)(4) of the Immigration and Nationality Act 
(8 U.S.C. 5 1184(g)(4)) with respect to the duration of authorized stay 
shall not apply to any nonimmigrant alien previously issued a visa or 
otherwise provided nonimmigrant status under section 101 (a)(l 5)(H)(i)(b) 
of such Act (8 U.S.C. 5 llOl(a)(lS)(H)(i)(b)), if 365 days or more have 
elapsed since the filing of any of the following: 

(1) Any application for labor certification under section 212(a)(5)(A) 
of such Act (8 U.S.C. 5 1182(a)(5)(A)), in a case in which 
certification is required or used by the alien to obtain status under 
section 203(b) of such Act (8 U.S.C. 5 1153(b)). 

(2) A petition described in section 204(b) of such Act 
(8 U.S.C. tj 1154(b)) to accord the alien a status under section 
203(b) of such Act. 

Section 1 1030(A)(b) of DOJ-2 1 amended section 106(b) of AC-2 1 to state the following: 

(b) EXTENSION OF H-1B WORKER STATUS--The Attomey General shall 
extend the stay of an alien who qualifies for an exemption under 
subsection (a) in one-year increments until such time as a final decision is 
made- 
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(1) to deny the application described in subsection (a)(l), or, in a case 
in which such application is granted, to deny a petition described in 
subsection (a)(2) filed on behalf of the alien pursuant to such grant; 

(2) to deny the petition described in subsection (a)(2); or 

(3) to grant or deny the alien's application for an immigrant visa or for 
adjustment of status to that of an alien lawfully admitted for 
permanent residence. 

The petitioner filed the instant petition on September 13, 2007, and requested that the 
beneficiary's H-1B status be extended from October 30, 2007 through October 29, 2008. When 
it filed the petition, the petitioner submitted evidence to establish that it had filed an application 
for labor certification on behalf of the beneficiary on November 20,2006. 

In its September 4, 2007 letter of support, the petitioner stated the following: 

[The petitioner] would like to bring to your attention that its PERM Application 
for Permanent Employment Certification on behalf of [the beneficiary] was filed 
on November 20, 2006, more than 365 days prior to this request for extension of 
stay in H-1 B status. 

However, the petitioner's assertion was factually incorrect. The application for labor 
certification was filed on November 20, 2006. The instant petition was filed on September 13, 
2007, and the requested start date of employment was October 30, 2007. As the labor 
certification was filed on November 20, 2006, 365 days had not elapsed between that date and 
September 13, 2007, the date the instant petition was filed. Nor had 365 days elapsed between 
November 20,2006 and October 30,2007, the requested start date of employment. 

Accordingly, the director denied the petition on January 17, 2008, finding that the petitioner had 
not established eligibility under sections 106(a) and (b) of AC-2 1, as amended by DOJ-2 1. Nor 
had she established eligibility under section 104(c) of AC-21, as her Form 1-140 had not been 
approved and she is not subject to the per country limitations. 

The AAO agrees with the director's analysis. With regard to section 104(c) of AC-21, the AAO 
notes that although the beneficiary's Form 1-140 has now been approved, she is not subject to the 
per country limitations. She is therefore ineligible for benefits under that section. 

With regard to sections 106(a) and (b), the AAO notes that the application for labor certification 
had not been pending for at least 365 days when the instant petition was filed. Nor had it been 
pending for at least 365 days on the requested start date of employment. The beneficiary, 
therefore, is ineligible for benefits under those sections as well. 
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For all of these reasons, the AAO agrees with the director's decision to deny the petition. The 
petitioner has failed to establish that the beneficiary is eligible for benefits under AC-21, as 
amended by DOJ-21. Accordingly, the AAO will not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


