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DISCUSSION: The service center director denied the nonimrnigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

This is a change-of-employer H-1B petition filed by a corporation engaged in the interior design 
business. To employ the beneficiary in a position that it designates as a Program Manager, the 
petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation 
pursuant to section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1 101 (a>(l5)(H)(i)(b). 

The director based her denial of the petition on her finding that the petitioner had failed to establish 
that the proffered position is a specialty occupation. 1 

On appeal, counsel contends that that the director failed to consider the evidence of record under all 
of the specialty occupation criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A), and that the proper application of 
those criteria to the evidence establishes that the proffered position qualifies as a specialty occupation. 

While the director's decision did not specifically list and analyze each document in the record, there 
is no requirement that such an exhaustive decision be provided, nor is it indicative that certain 
evidence was not considered. Nevertheless, the director's decision succeeded in putting the 
petitioner on notice that the director denied the petition for the petitioner's failure to establish the 
proffered position as a specialty occupation, and it thereby provided the petitioner the opportunity to 
fully address the specialty occupation issue on appeal. 

Upon review of the entire record of proceeding as supplemented by the petitioner's submissions on 
appeal, the AAO finds that the director was correct to deny the petition for failure to establish a 
specialty occupation. 

The AAO analyzes this issue according to the statutory and regulatory framework below. 

Section 101 (a)(l 5)(H)(i)(b) of the Act, 8 U.S.C. 5 1 101 (a)(lS)(H)(i)(b), provides a nonimrnigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184 (i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

' Also, the director observed that the petitioner "also failed to establish that the beneficiary has been 
maintaining H-1B status." The AAO will address only the specialty occupation issue, as the 
director's determination of the beneficiary's eligibility to extend her stay is not a matter for AAO 
review. 
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(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application of a 
body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and whlch [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualifL as a specialty occupation, the position must meet 
one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organi[z]ations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. tj 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. 5 214.2(h)(4)(ii). In other words, thls 
regulatory language must be construed in harmony with the thrust of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
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g 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
8 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384,387 (5th Cir. 2000) (hereinafter referred to as Defensor). To avoid this illogical and absurd 
result, 8 C.F.R. fj 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a 
position must meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. 

Based upon its review of the entire record including the matters submitted on appeal, the AAO 
concludes that the petitioner failed to establish that the beneficiary would perform specialty 
occupation services for the period sought in the petition. As will be discussed below, the AAO bases 
this conclusion on its evaluation of the evidence of record related to the proposed duties and the 
knowledge required to perform them. The AAO finds this evidence insufficient to satisfy any of the 
criteria at 8 C.F.R. 214.2(h)(4)(iii)(A), that is, by establishing the proffered position as either (a) a 
particular position for which the normal minimum requirement for entry would be at least a bachelor's 
degree, or its equivalent, in a specific specialty (criterion 1); (b) one parallel to those for which 
organi[z]ations in the petitioner's industry that are similar to the petitioner commonly require at least a 
bachelor's degree, or its equivalent, in a specific specialty (the first alternative prong of criterion 2); 
(c) a particular position shown to be so complex or unique that it can be performed only by an 
individual with a degree (the second alternative prong of criterion 2); (4 one for which the employer 
normally requires at least a bachelor's degree, or its equivalent, in a specific specialty (criterion 3); or 
(e) one with specific duties so specialized and complex that their performance requires knowledge 
usually associated with the attainment at least a bachelor's degree in a specific specialty (criterion 4). 

The AAO will first discuss its finding that counsel errs in citing the Department of Labor's 
Occupational Information Network (O*NET) and Occupational Outlook Handbook (Handbook) as 
evidence that the proffered position qualifies as a specialty occupation. 

Counsel cites six management occupations "as akin to the job being offered," and he asserts that the 
O*NET9s comments on the educational requirements of those occupations "support that a degree is 
'normally' required for the position. The AAO first notes that counsel cites no evidence of record to 
support his claim of kinship between the proffered position and the six occupations to which he 
refers. It is particularly noteworthy that counsel cites no section in the O*NET that indicates that the 
Department of Labor concurs with his classifying this petition's particular position as substantially 
similar to any of the cited occupations. Going on record without supporting documentary evidence 
is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of SofJici, 
22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 
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190 (Reg. Comm. 1972)). Without documentary evidence to support the claim, the assertions of 
counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of counsel do 
not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of 
Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 
1980). In sum, counsel fails to establish that his O*NET references are relevant to this proceeding. 
Consequently, they have no evidentiary weight. 

Additionally, and contrary to counsel's assertions, the educational requirements cited by the O*NET 
for the six occupations to which counsel refers do not indicate that they normally require at least a 
U.S. bachelor's degree, or the equivalent, in any specific specialty. In this regard, the AAO first 
notes that counsel incorrectly states the educational requirements that the O*NET ascribes to 
occupation 11-3051 - Industrial Production Managers, and to occupation 49-101 1 .OO - First-Line 
SupervisorsManagers of Mechanics, Installers, and Repairers. These occupations the O*NET 
assigns to Job Zone Three, for which the pertinent O*NET comment reads: 

Education[:] Most occupations in this zone require training in vocational schools, 
related on-the-job experience, or an associate's degree. Some may 
require a bachelor's degree. 

As correctly noted by counsel, the O*NET assigns counsel's four remaining occupations to Job Zone 
Four, for which the pertinent O*NET comment reads: 

Education[:] Most of these occupations require a four-year bachelor's degree, but 
some do not. 

This Job Zone 4 information, however, neither indicates which Job Zone Four occupations are 
among those requiring a four-year degree nor which, if any, of those requiring a four-year degree 
require that the degree be in a specific specialty. 

Next, counsel does not indicate the basis of his statement that the Handbook supports the proposition 
that the proffered position is one that normally requires a degree; and he cites to no section of the 
Handbook in support of his statement. Further, the AAO finds that the record of proceeding contains 
no documentation in support of counsel's assertion. Accordingly, counsel's assertions that the 
Handbook supports approval of the petition have no evidentiary weight. As noted earlier, the 
unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. at 
534; Matter of Laureano, 19 I&N Dec. 1; Matter of Ramirez-Sanchez, 17 I&N Dec. at 506. 

The petitioner's submissions about itself indicates that it is mainly a hospitality design firm, but that 
the range of its interior design projects includes restaurants, offices, and "exclusive residentials," as 
well as international and domestic hotels and luxury resorts. A promotional card included in the 
submissions lists the petitioner's services as interior design; staging; custom furniture design; 
purchasing of furniture, lighting, carpeting, bedding, wall covering and accessories; rendering and 
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perspectives; and art and accessories. The card lists log design and website design as optional 
services. 

At item 1 of Section 1 of the petitioner's Fonn 1-129 Supplement H describes the proposed duties as 
follows: 

Assure that project work is conducted according to applicable corporatelregulatory 
policies, specifications, and procedures; contact is administered in a proper and fair 
manner; and project work is adequately inspected and properly documented[.] [The 
beneficiary] will be expected to research, develop, and distribute project reports, 
budgetlcost reports and schedules[;] monitor and control actual versus plan[;] manage 
overall work-plan to assure work is assigned and completed on time and within 
budget, and maintain good and effective communication with project stakeholders, 
clients, and contractors[.] [ [Slee letter fiom petitioner.] 

The petitioner's letter filed with the Form 1-129 and referenced above describes the proffered 
position as follows: 

The project manager, acting for the Chief Operating Executive, is the authorized 
representative for each project and has the responsibility and authority to properly 
administer the project. The project manager reports to and coordinates with the CEO, 
unless a different reporting relationship is established. The project manager is 
responsible to assure that project work is conducted according to applicable 
corporate/regulatory policies, specifications and procedure; contact is administered in 
a proper and fair manner; and project work is adequately inspected and properly 
documented. 

More generally, [the beneficiary] will be accountable for the overall success of [the] 
project, and define and clarify project objectives and technical specifications, and 
build work plan. She will define and adopt specific project management procedures 
to manage [the] project, as well as establish procedures and work with 
internallexternal functional units. She will also arrange for training, administrative 
services when necessary, and identify, manage and mitigate project risk, and identify, 
track, manage and resolve project related issues. 

[The beneficiary] will be expected to research, develop, and distribute project reports, 
budgetlcost reports and schedules, monitor and control actual versus plan [sic], 
manage overall work-plan to ensure work is assigned and completed on time and 
within budget, and maintain good and effective communication with project 
stakeholders, clients, and contractors[.] 

The petitioner's response to the service center's request for additional evidence includes a two-page 
job description document (hereinafter referred to as the RFE Job Description). This document 
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identifies the types of business people to which the beneficiary would report, and it provides the 
following "Job description in summary": 

[The beneficiary] oversees most of the project using planning, monitoring, and 
controlling processes. [She] is responsible for co-ordination and completion of the 
project and to this end will perform a variety of tasks including setting deadlines, 
assigning responsibilities, and monitoring and summarizing [the] progress of the 
project. 

It is important to note that the petitioner provides no evidence regarding the substantive components 
of any of the above described functions. 

The "Detailed job description" section of the RFE Job Description document opens with the 
following: 

[The beneficiary] has the authority to run the project on a day-to-day basis (on behalf 
of the employer, client, and project board, funding organi[z]ation or other designated 
body). [She] should have sufficient latitude to exercise a wide degree of creativity in 
performing this role. 

The AAO observes that this description of authority and latitude is not indicative of a job- 
performance need for at least a bachelor's degree level of education in any particular specialty. 

The "Detailed job description" then describes the proffered position in terms of a total of 20 tasks 
divided among five separate areas, namely, (1) Planning and Problem-Solving; (2) Communicating; 
(3) Team Management; (4) Technical and Quality, and (5) Organizing. The AAO will quote the 
Planning and Problem-Solving set of tasks, as the AAO finds it representative of the level of detail 
provided by all five sets. This section states: 

Planning and problem-solving tasks 

[The beneficiary] is responsible for planning the project in order to accomplish its 
goals or produce the products required within constraints such as time, cost, and 
agreed quality standards. 
Alternatively, [the beneficiary] might inherit a detailed project plan from sources such 
as a contract, a business plan, an organi[z]ation, or funding body. 
[The beneficiary] would normally be responsible for maintaining the project budget. 
In the first instance a specialist may help to prepare the budget for [the beneficiary] to 
then review. [The beneficiary] should have ownership of the budget. It is important 
that they [sic] are able to understand it enough to take responsibility for delivering the 
project within the budget defined. On large scale projects[,] some sections of the 
budget may be handed over to someone else to oversee. 
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[The beneficiary] must continuously monitor progress in terms of the status of the 
plan and the budget and report back to the board, senior management, the client, or 
the hnding organi[z]ation via weekly or other progress reporting and by organi[z]ing 
and managing status meetings and board meetings. 
[The beneficiary] must anticipate and catch deviations from a plan or schedule early 
and keep all participants and stakeholders informed. 
[The beneficiary] should identify, log, and analyse and manage potential and actual 
issues and risks, taking corrective action by tackling day-to-day issues head[-]on and 
reviewing how more serious issues and risks might impact on scope, schedule, quality 
and cost. 
[The beneficiary] should identify where and when management of issues and risks or 
accommodating altered requirements will involve extra time or extra resources and 
where efficiencies can be made. 

Based upon its review of all of the proposed duties and the evidence of record about the business 
context in which the beneficiary is to perform them, the AAO finds that the petitioner has not 
provided sufficient information about either the specific work that the beneficiary would do for the 
petitioner, or the content and educational level of specialized knowledge that the beneficiary would 
apply in that work. Specific issues that would engage the beneficiary are not provided. Rather, the 
work proposed for the beneficiary is presented exclusively in general functional terms (such as 
acting as the petitioner's authorized representative; reporting and coordinating; ensuring compliance 
with corporate and regulatory policies; planning the project; maintaining the project budget; 
continuously monitoring project progress; and tackling day-to-day issues head-on). As these terms 
do not provide substantive information about the services that the beneficiary would perform, they 
do not provide an evidentiary basis for finding that the proffered position is a specialty occupation 
under any criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A). 

The petitioner has not satisfied the criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A)(l), which assigns 
specialty occupation status to a position for which the normal minimum entry requirement is a 
baccalaureate or higher degree, or the equivalent, in a specific specialty closely related to the 
position's duties. 

As already noted, neither the O*NET, the Handbook, nor any documentary evidence in the record 
supports counsel's assertion that these two Department of Labor resources indicate that the proffered 
position belongs to any occupation that categorically qualifies as normally requiring a baccalaureate or 
higher degree, or the equivalent, in a specific specialty closely related to the position's duties. 

Also, as reflected in this decision's earlier remarks about the absence of substantive evidence about 
the performance requirements of the proffered position, there is no evidentiary basis for the AAO to 
conclude that the proffered position is one that normally requires the educational level in a specific 
specialty that is necessary to satisfy this criterion. 
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The evidentiary deficiencies noted above are sufficient basis for not approving the petition under the 
first criterion at 8 C.F.R. $214.2(h)(4)(iii)(A). 

As the evidence of record does not indicate that this petition's particular position is one that 
normally requires at least a bachelor's degree, or the equivalent, in a specific specialty, the petitioner 
has not satisfied criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A)(I). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. $ 214.2(h)(4)(iii)(A)(2). 

The first alternative prong assigns specialty occupation status to a proffered position whose asserted 
requirement for at least a bachelor's degree in a specific specialty is common to positions in the 
petitioner's industry that are both (1) parallel to the proffered position and (2) located in 
organi[z]ations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by USCIS 
include: whether the Handbook reports that the industry requires a degree; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether letters or 
affidavits fiom firms or individuals in the industry attest that such firms "routinely employ and recruit 
only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) 
(quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1 102 (S.D.N.Y. 1989)). 

The AAO here reiterates that the degree requirement set by the statutory and regulatory framework 
of the H-1B program is not just a U.S bachelor's or higher degree, but a degree in a specific 
specialty that is directly related to the specialty occupation claimed in the petition. 

As reflected in this decision's earlier comments, the Handbook does not indicate that the proffered 
position would require at least a bachelor's degree in a specific specialty. Thus, the Handbook does not 
support a favorable finding under this criterion. The AAO also notes that the record does not include 
submissions from a professional association or from individuals or other firms in the petitioner's 
industry attesting to routine employment and recruiting practices. 

As the evidence of record does not establish a bachelor's degree or higher in a specific specialty as an 
industry-wide requirement for positions substantially similar to the one proffered in this petition, the 
petitioner has not satisfied the first alternative prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 

The petitioner also failed to satisfy the second alternative prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2), 
which provides that "an employer may show that its particular position is so complex or unique that 
it can be performed only by an individual with a degree." 

The evidence of record does not develop relative complexity or uniqueness as an aspect of the 
proffered position. As already noted, the evidence about the position and the duties comprising it is 
limited to generalized functional descriptions. These descriptions do not convey the requisite 



complexity or uniqueness, and they are not supplemented by documentation showing that any 
aspects of this particular position are so complex or unique as to satisfy this criterion. 

Next, the petitioner has not satisfied the third criterion of 8 C.F.R. 9 214.2(h)(4)(iii)(A), by 
establishing that the employer normally requires a degree or its equivalent for the position. 

To merit approval of the petition under this criterion, the record must contain documentary evidence 
demonstrating that the petitioner has a history of requiring the degree or degree equivalency in its prior 
recruiting and hiring for the position. This petition's record of proceeding does not contain such 
evidence. 

It is important to note that, to satisfy this criterion, the record must also establish that a petitioner's 
historical imposition of a degree requirement in its recruiting and hiring is not merely a matter of 
preference for high-caliber candidates but is necessitated by performance requirements of the position. 
This requirement resides in section 214(i)(l) of the Act, 8 U.S.C. 9 1184(i)(l), which defines the term 
"specialty occupation" as requiring both "(A) theoretical and practical application of a body of 
highly specialized knowledge," and "(B) attainment of a bachelor's or higher degree in the specific 
specialty (or its equivalent) as a minimum for entry into the occupation in the United States." The 
petitioner's creation of a position with a perhnctory bachelor's degree requirement will not mask the 
fact that the position is not a specialty occupation. USCIS must examine the ultimate employment 
of the alien, and determine whether the position qualifies as a specialty occupation. C$ Defensor, 
201 F .  3d at 387-388. The critical element is not the title of the position or an employer's self- 
imposed standards, but whether the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the attainment of a baccalaureate or 
higher degree in the specific specialty as the minimum for entry into the occupation as required by 
the Act. To interpret the regulations any other way would lead to absurd results: if USCIS were 
limited to reviewing a petitioner's self-imposed employment requirements, then any alien with a 
bachelor's degree could be brought into the United States to perform a menial, non-professional, or 
an otherwise non-specialty occupation, so long as the employer required all such employees to have 
baccalaureate or higher degrees. See id. at 388. 

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), which is 
reserved for positions with specific duties so specialized and complex that their performance 
requires knowledge that is usually associated with the attainment of a baccalaureate or higher degree 
in a specific specialty. 

As noted earlier in this decision, the petitioner has limited the record's duty descriptions to 
generalized functional terms. They lack the specificity necessary to establish whatever level of 
specialization and complexity resides in the proposed duties. Consequently, there is no basis for the 
AAO to find the degree association required by this criterion. 

For the reasons discussed above, the petitioner has failed to establish that the proffered position 
qualifies as a specialty occupation under any criterion of 8 C.F.R. 9 214.2(h)(4)(iii)(A). 



In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


