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DISCUSSION: The service center director denied the nonirnmigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 
The petition will be denied. 

The petitioner is a food delivery business that seeks to employ the beneficiary as a trainee for a 
period of twelve months. The petitioner, therefore, endeavors to classify the beneficiary as a 
nonirnmigrant worker trainee pursuant to section 10 1 (a)(l5)(H)(iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1 10 1 (a)(l 5)(H)(iii). 

The record of proceeding before the AAO contains (1) the Form 1-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
director's RFE; (4) the director's denial letter; and (5) the Form I-290B and supporting 
documentation. The AAO reviewed the record in its entirety before issuing its decision. 

On April 1, 2009, the director denied the petition on four grounds: (1) the petitioner failed to 
establish that the proposed training is unavailable in the beneficiary's home country; (2) the 
petitioner failed to establish that the proposed training program would benefit the beneficiary in 
pursuing a career abroad; (3) the petitioner failed to establish that the proposed training program 
does not deal in generalities with no fixed schedule, objectives, or means of evaluation; and (4) 
the petitioner failed to establish that the beneficiary does not already possess substantial 
knowledge and skills in the proposed field of training. 

Section 10 1 (a)(l5)(H)(iii) of the Act, 8 U.S.C. 5 1 101 (a)(l5)(H)(iii), provides classification for 
an alien having a residence in a foreign country, which he or she has no intention of abandoning, 
who is coming temporarily to the United States as a trainee, other than to receive graduate 
medical education or training, in a training program that is not designed primarily to provide 
productive employment. 

The regulation at 8 C.F.R. § 214.2(h)(7) states, in pertinent part, the following: 

(ii) Evidence required for petition involving alien trainee- 

(A) Conditions. The petitioner is required to demonstrate that: 

(1) The proposed training is not available in the alien's own 
country; 

(2) The beneficiary will not be placed in a position which is 
in the normal operation of the business and in which 
citizens and resident workers are regularly employed; 

(3) The beneficiary will not engage in productive 
employment unless such employment is incidental and 
necessary to the training; and 
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(iii) 

(4) The training will benefit the beneficiary in pursuing a 
career outside the United States. 

(B) Description of training program. Each petition for a trainee must 
include a statement which: 

( I )  Describes the type of training and supervision to be 
given, and the structure of the training program; 

(2) Sets forth the proportion of time that will be devoted to 
productive employment; 

(3) Shows the number of hours that will be spent, 
respectively, in classroom instruction and in on-the-job 
training; 

(4) Describes the career abroad for which the training will 
prepare the alien; 

(5) Indicates the reasons why such training cannot be 
obtained in the alien's country and why it is necessary for 
the alien to be trained in the United States; and 

(6) Indicates the source of any remuneration received by the 
trainee and any benefit, which will accrue to the 
petitioner for providing the training. 

Restrictions on training program for alien trainee. A training program 
may not be approved which: 

(A) Deals in generalities with no fixed schedule, objectives, or means 
of evaluation; 

(B) Is incompatible with the nature of the petitioner's business or 
enterprise; 

(C) Is on behalf of a beneficiary who already possesses substantial 
training and expertise in the proposed field of training; 

(D) Is in a field in which it is unlikely that the knowledge or skill will 
be used outside the United States; 
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(E) Will result in productive employment beyond that which is 
incidental and necessary to the training; 

(F) Is designed to recruit and train aliens for the ultimate staffing of 
domestic operations in the United States; 

(G) Does not establish that the petitioner has the physical plant and 
sufficiently trained manpower to provide the training specified; or 

(H) Is designed to extend the total allowable period of practical 
training previously authorized a nonimmigrant student. 

In its letter of support, dated December 29, 2008, the petitioner explained that it is a food 
delivery company that provides the training program to provide the beneficiary with a "range of 
specific professional skills relating to the operation of a specialized, healthy gourmet lunch 
delivery service utilizing computer technology, safety standards, methods and handling 
procedures required by the U.S. Department of Agriculture's federal guidelines and standards for 
the preparation, handling, and delivery of food." The petitioner further stated that the training 
program focuses on the "specialized federal requirements and business practices common in this 
area in the U.S." 

On February 3, 2009, the director requested further detail on the petitioner's H-3 training 
program. In the response letter, dated February 13, 2009, the petitioner stated that Cesar 
Quintero will be in charge of the training program. The petitioner also explained that the 
training program is not available in the beneficiary's home country for the following reasons: 

The beneficiary will acquire in-depth theoretical and practical knowledge of the 
meat, fish, chicken, and vegetable-related U.S. requirements, federal guidelines 
and principles, nutritional aspects, as well as the cultural variations from those 
found in other parts of the world. This program is to further the beneficiary's 
career in the industry by offering "hands-on" experience in procedures and 
operations, as well as techniques. 

The petitioner also stated that the training will consist of five hours of classroom instmction and 
two hours of on-the-job training each day. The petitioner also stated the beneficiary will be 
"qualified, on completion of the program, to become a highly-qualified healthy food retailer." In 
addition, the petitioner explained that the beneficiary does not possess skills related to the 
training because she does not have any experience with the "operations and quality control of a 
healthy gourmet food delivery services held to US health standards applying principles, 
technology, safety standards, and federal guidelines prescribed by the U.S. Department of 
Agriculture and other U.S. regulations." 

The petitioner submitted a training program course syllabus which breaks down the program into 
eight phases: ( I )  Introduction (2 weeks), (2) Basic Theory and Nutrients (35 days); (3) U.S. 
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Beef Cuts and Selections (41 days); (4) Cookery and Techniques (2 months); (5) Food Safety (3 
months); (6) Regulatory Compliance Agencies, Regulations and Programs (3 months); (7) 
Quality Control (1 month); and (8) U.S. Culture and English Training. 

On appeal, the petitioner further explained the reasons as to why the training program is not 
available in the beneficiary's home country as follows: 

Regarding food, health, and safety regulations, Venezuela has either no 
corresponding safety guidelines found in the United States or ones that are 
woefully underdeveloped and extremely basic. The applicant simply cannot be 
trained under a more rigid rubric that here in the United States. Furthermore, the 
aggressive marketing that the applicant will observe while training with a 
burgeoning company aggressively trying to expand itself will train her to 
effectively market healthy food in Venezuela better than any other otherwise 
similarly situated Venezuelan-trained job applicant. 

On appeal, the petitioner also states that upon completion of the program, the beneficiary "will 
be in a unique position in terms of what she has to offer the food industry in terms of health 
standards and marketing that it would make her a highly sought-after job candidate." 

On appeal, the petitioner also submitted a new training outline that consists of 17 tasks. The 
tasks include, in part: "resolving conflicts and negotiating with others"; "develop and maintain 
formats to track and analyze finished products vs. marketing samples to allocate correct costs in 
Profit and Loss reports"; "develop, implement and lead sampling teams and determine correct 
procedures to follow-up and close sales with new prospective clients"; "design and implement an 
operations manual for customer service"; "develop and implement marketing strategies and 
campaigns;" "design and supervise email and mass mailing marketing strategies"; and "look for 
and manage events and conferences." 

Upon review, the petitioner's proposed training program does not meet the regulatory 
requirements to establish eligibility for the nonimmigrant visa. 

The director found that the petitioner failed to establish that the proposed training could not be 
obtained in Venezuela, the beneficiary's home country. The regulation at 
8 C.F.R. fj 214.2(h)(7)(ii)(A)(I) requires the petitioner to demonstrate that the proposed training 
is not available in the alien's own country, and 8 C.F.R. fj 214.2(h)(7)(ii)(B)(5) requires a 
statement from the petitioner indicating the reasons why the proposed training cannot be 
obtained in the alien's home country and why it is necessary for the alien to be trained in the 
United States. 

The AAO notes that the question to be addressed when attempting to satisfy 
8 C.F.R. $ 5  214.2(h)(7)(ii)(A)(I) and 214.2(h)(7)(ii)(B)(5) is not whether the petitioner offers 
this training in the alien's home country. In other words, whether the petitioner itself offers 
similar training in the beneficiary's home country is not the issue; the question is whether the 
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training is unavailable anywhere in the beneficiary's home country, irrespective of whether it 
would be provided by the petitioner or another entity. 

As noted on appeal, the petitioner claims that Venezuela does not practice the same food, health 
and safety regulations as found in the United States. However, the petitioner did not present any 
corroborating evidence to establish that the food and health safety standards in Venezuela are 
different from those found in the United States. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure 
Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

In reviewing the training program, the description of the courses is vague and general in nature. 
It appears that the trainee will learn general concepts of diet and nutrition, meat and fish cuts, 
and food preparation and techniques. The petitioner has not submitted any industry data or other 
information to support that the training program must occur in the United States. It is not clear 
why the beneficiary can not learn about food preparation and nutritional value at a restaurant or 
company in Venezuela. In fact, the beneficiary received a degree from the College of 
Nutritionists and Dieticians of Venezuela and is licensed in Nutrition and Dietetics. Thus, it 
appears that the beneficiary received training on food and nutrition in Venezuela and received a 
license for that field. Thus, the petitioner has not established that the topics to be studied in the 
training program cannot be found in Venezuela. In addition, the petitioner did not establish that 
its business practices are so unique and specialized that such knowledge could not be obtained 
from similar companies. The petitioner has failed to demonstrate that the proposed training 
could not be obtained in the beneficiary's home country. It has not satisfied 8 C.F.R. $ 5  
2 14.2(h)(7)(ii)(A)(l) or 2 14.2(h)(7)(ii)(B)(5). 

The director also found that the petitioner did not establish that the proposed training will benefit 
the beneficiary in pursuing a career outside the United States. The regulation at 8 C.F.R. 5 
214.2(h)(7)(2)(A)(4) requires the petitioner to demonstrate that the proposed training will benefit 
the beneficiary in pursuing a career outside the United States. 

As the purpose of the proposed training program is to train the beneficiary on the petitioner's 
unique business practices, the only setting in which the beneficiary would be able to utilize her 
newfound knowledge would be for the petitioner. As the petitioner has no operations in 
Venezuela, there exists no setting in which she would be able to utilize her newfound 
knowledge. A petitioner must establish eligibility at the time of filing the nonimmigrant visa 
petition. A visa petition may not be approved based on speculation of future eligibility or after 
the petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire 
Corp., 17 I&N Dec. 248 (Reg. Comm. 1978). In this particular case, since the proposed training 
is specific to the petitioner, and the only setting in which the beneficiary would utilize her skills 
would be for the petitioner in Venezuela, the petitioner must document that it actually has plans 
to commence operations in Venezuela upon completion of the training. On appeal, the petitioner 
states that upon completion of the training program, the beneficiary "will be in a unique position 
in terms of what she has to offer the food industry in terms of health standards and marketing 
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that it would make her a highly sought-after job candidate." The petitioner did not submit any 
corroborating evidence to establish that it has a branch office or it will open one soon, such as a 
lease agreement, a business plan, financial records or stock certificates. The evidence is not 
sufficient to establish that the petitioner will have an office abroad to employ the beneficiary 
upon completion of the training program. In addition, the petitioner claims that the beneficiary 
will learn the U.S. standards in food safety that is a much higher standard than in Venezuela but 
it is not clear how learning about the U.S. regulatory compliance agencies, regulations and 
programs will help the beneficiary find a career abroad when these agencies, regulations and 
programs are from the United States and do not exist in Venezuela. Again, going on record 
without supporting documentary evidence is not sufficient for purposes of meeting the burden of 
proof in these proceedings. Matter of SofJici, 22 I&N Dec. 158 at 165. For this additional 
reason, the petition may not be approved. 

The director also found that the petitioner failed to submit evidence that the training program 
does not deal with generalities with no fixed schedule, objectives, or means of evaluation. The 
regulation at 8 C.F.R. 5 214.2(h)(7)(iii)(A) precludes approval of a petition where the petitioner 
submits a training program that deals in generalities with no fixed schedule, objectives, or means 
of evaluation. 

The petitioner has not established that its training program does not deal in generalities. Much of 
the information submitted by the petitioner is vague in nature and leaves the AAO with very little 
idea of what the beneficiary would actually be doing on a day-to-day basis. The program is a 
twelve-month training program that is divided into seven phases. Although the petitioner 
submitted a training outline with topics to be discussed in each module, much of the training is 
general to all business operations and not specific to the petitioner's business activities. The 
outline consists of general topics that would be taught in any course of food safety and 
preparation. The vague, generalized description of the training program does not explain what 
the beneficiary would actually be doing on a day-to-day basis. The petitioner is not required to 
provide an exhaustive account of how the beneficiary is to spend every minute of the training 
program, but the description provided is inadequate. Again, the petitioner has failed to provide a 
meaningful description, beyond generalities, of what the beneficiary would actually be doing, on 
a day-to-day basis, for much of the proposed training program. It has failed to establish that its 
proposed training program does not deal in generalities. It has not satisfied 8 C.F.R. 5 
2 14.2(h)(7)(iii)(A). 

In addition, on appeal, the petitioner submitted a new list of tasks that will be performed by the 
beneficiary during the training program. The tasks will include concepts and ideas that were 
never discussed in the initial training program. The initial outline consisted of food safety and 
health standards while the tasks on appeal include marketing, sales, human resources, negotiation 
and management skills that were never discussed prior to the appeal. On appeal, a petitioner 
cannot offer a new position to the beneficiary, or materially change a position's title, its level of 
authority within the organizational hierarchy, or the associated job responsibilities. The 
petitioner must establish that the position offered to the beneficiary when the petition was filed 
merits classification as a trainee. Matter of Michelin Tire Corp., 17 I&N Dec. 248, 249 (Reg. 
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Comm. 1978). A petitioner may not make material changes to a petition in an effort to make a 
deficient petition conform to United States Citizenship and Immigration Services (USCIS) 
requirements. See Matter of Izummi, 22 I&N Dec. 169, 176 (Assoc. Comm. 1998). 

In addition, the petitioner did not provide a clear explanation of how the beneficiary will be 
evaluated throughout the training program. The petitioner stated that the beneficiary will take 
exams but it is not clear on what the beneficiary will be tested since the training program outline 
only provides a general explanation of topics to be discussed but does not provide the syllabus 
that will be followed, information on how the material will be taught, information on the 
assignments that will be assigned to the beneficiary, or materials that the beneficiary will use in 
order to learn the topics to be discussed. 

The director also concluded that the petitioner had failed to establish that the beneficiary does 
not already possess substantial knowledge and skills in the proposed field of training. The 
regulation at 8 C.F.R. 5 214.2(h)(7)(iii)(C) precludes approval of a training program which is on 
behalf of a beneficiary who already possesses substantial training and expertise in the proposed 
field of training. 

The director noted that the beneficiary has a license and diploma in Nutrition and Dietetics from 
the College of Nutritionists and Dieticians of Venezuela. Although the beneficiary received a 
diploma in Nutrition and Dietetics, it does not mean that she has the knowledge and skills of the 
petitioner's proprietary procedures and policies. On appeal, the petitioner stated that the 
beneficiary "does not have any training whatsoever concerning the stringent guidelines of the 
various US agencies governing the safe-keeping, handling, or preparing of the many types of 
foods typically served in restaurants or food delivery services." The program will provide the 
beneficiary with training on the petitioner's business and U.S. agencies, two topics that were not 
covered in her studies to obtain her diploma. The AAO, therefore, withdraws this portion of the 
director's decision. 

Beyond the decision of the director, the petitioner has not established that it has the physical 
plant and sufficiently trained manpower to provide the training specified. 

The Form 1-129 submitted by the petitioner indicated that it currently employs 16 individuals. 
One of these employees is the petitioner's chief operating officer who, according to the 
petitioner's letter of support, would supervise the beneficiary at all times. The petitioner also 
stated that the petitioner is striving to grow. It is not clear how the chief operating officer can 
take over the duties of trainer for 12 months, perform the regular business operations, and 
expand the business. The record of proceeding, as currently constituted, does not adequately 
explain who will perform the trainer's workload while he is instructing the beneficiary during the 
75 percent of time spent on classroom training and the 20 percent of time spent on supervised 
practical training. The regulation at 8 C.F.R. 5 214.2(h)(7)(iii)(G) precludes approval of this 
petition. For this additional reason, the petition may not be approved. 

The AAO finds that the petition was properly denied and, for the reasons set forth in the 
preceding discussion, will not disturb the director's denial of the petition. 
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


