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DISCUSSION: The service center director denied the immigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

The petitioner operates a rehabilitation center and seeks to employ the beneficiary as a physical 
therapist graduate intern in the State of Michigan. The petitioner, therefore, endeavors to classify the 
beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section 
lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 3 llOl(a)(lS)(H)(i)(b). 

The director denied the petition on the basis of her determination that the petitioner had failed to 
demonstrate that the beneficiary is qualified to perform the duties of the proposed position. 
Specifically, the director found that the petitioner had failed to establish that state licensure is not 
required in order to perform the duties of the proposed position. Accordingly, since the beneficiary 
lacks such licensure, he does not qualify to perform the duties of the position. 

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and supporting 
documentation; (2) the director's request for additional evidence; (3) the petitioner's response to the 
director's request; (4) the director's denial letter; and (5) the Form I-290B and supporting 
documentation. The AAO reviewed the record in its entirety before issuing its decision. 

The AAO notes that the director did not address the issue of whether the proposed position qualifies 
for classification as a specialty occupation. However, in this particular case the AAO finds such an 
analysis necessary prior to assessing the beneficiary's qualifications to perform its duties. The 
AAO, therefore, will first address the issue of the proposed position's status as a specialty 
occupation. 

Section lOl(a)(lS)(H)(i)(b) of the Act, 8 U.S.C. llOl(a)(lS)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. $ 1184 (i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 
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Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [ I ]  requires theoretical and practical application of a 
body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet 
one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. 1184(i)(l), and 8 C.F.R. 5 214.2(h)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thrust of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COIT Independence Joint Vtxt~ire v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 

214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
3 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissrzer, 201 
F.3d 384, 387 (51h Cir. 2000). To avoid this illogical and absurd result, 
8 C.F.R. 5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a 
position must meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proposed position. Applying this standard, 
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USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers, 
computer scientists, college professors, and other such professions. These occupations all require a 
baccalaureate degree in the specific specialty as a minimum for entry into the occupation and fairly 
represent the types of professions that Congress contemplated when i t  created the H-1B visa 
category. 

The AAO routinely consults the Department of Labor's (DOL) Occz~putional Ozitlook Handbook 
(the Handbook) for its information about the duties and educational requirements of particular 
occupations. With regard to physical therapists, the Handbook states that entrants into the field 
require a post-baccalaureate degree from an accredited physical therapy program.' A position as a 
physical therapist, therefore, typically qualifies for classification as a specialty occupation. 
However, in the State of Michigan, physical therapists must also possess state licensure. 

In its March 24,2008 letter of support, the petitioner described the scope of the proposed position as 
follows: 

The Physical Therapist Graduate Intern will gain valuable experience in inpatient 
acute care and outpatient care. The Physical Therapist Graduate Intern will aide 
Licensed Physical Therapists by assisting in providing services that help restore 
function, improve mobility, relieve pain, and prevent or limit permanent physical 
disabilities . . . They will help restore, maintain, and promote overall fitness and 
health . . . [the beneficiary's] patients include accident victims, and individuals with 
disabling conditions. . . . 

The petitioner also noted that the proffered position is "open to graduate[s] of Bachelor, Masters, or 
Doctorate of Physical Therapists programs" and that "[tlhese graduates are either 
contemporaneously waiting for the results of their National Physical Therapy Examination (NPTE) 
examination, or are studying to take the exam." The initial record also included an offer letter to the 
beneficiary providing the same description of job duties as listed in the letter of support. 

Counsel emphasizes in his October 28, 2008 appellate brief that the proposed position is not that of 
a licensed physical therapist or physical therapist aide. According to counsel, the beneficiary "will 
perform no tasks that require licensure." Counsel states further that the position "was designed to 
provide an opportunity to experience the practical job functions of physical therapy while, at the 
same time, preparing for the licensing examination," and that it "serves as a 'bridge' or 'internship' 
between graduation and examination." Counsel states that physical therapist graduate internships 
are a growing occupation, noting that many occupations, including the field of physical therapy, 
require clinical internships for those who wish to enter graduate school. Counsel indicates that the 
petitioner could not find any evidence of a graduate internship in any occupation which required a 
degree less than that of a bachelor's degree, that a degree requirement is the industry standard, that 
although this is a new position, the petitioner limits the position to those that hold a bachelor's 
degree, and since the position is only open to recent graduates who are learning about the profession 

I Occupational Oz~tlook Handbook, 2010-2011 ed., available at http://www.bls.gov/oco/ocos080.htm 
(accessed March 26, 2010). 
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and preparing for and sitting for the NPTE, the nature of the duties is so specialized as to demand a 
bachelor's degree. 

The AAO notes that the practice of physical therapy in the State of Michigan is governed by section 
178 of the Michigan Public Health Code. Section 333.17801(1)(a) of that code defines a physical 
therapist as an individual licensed to engage in the practice of physical therapy, and section 
333.17801(a)(b) of that code defines a physical therapist assistant as an individual with a license in 
a health profession subfield who assists a physical therapist in the practice of physical therapy. 
Section 333.17820(1) emphasizes that no person may practice as a physical therapist or a physical 
therapist assistant unless licensed or otherwise authorized by the code. 

The AAO notes further that section 333.17820(2) of the Michigan Public Health Code states that 
the words "physical therapy," even if used with other qualifying words, are restricted only to 
persons authorized to use them, and in the manner prescribed by the code. 

Turning to the criterion at 8 C.F.R. 9 214.2(h)(4)(iii)(A)(l), whether a baccalaureate or higher 
degree or its equivalent is the normal minimum requirement for entry into the particular position, 
the AAO routinely consults the Department of Labor's Occr~pational Ozitlook Handbook 
(Handbook) for information about the duties and educational requirements of particular 
occupations. Upon review of the Handbook, the AAO agrees with counsel's statement that the 
Handbook does not report on the education and experience of a physical therapist graduate intern. 
The AAO, thus, turns to the actual duties of the position as described. The petitioner notes that the 
physical therapist graduate intern will aide licensed therapists by assisting in providing physical 
therapy services but will not perform any tasks that require licensure. On appeal, counsel adds that 
the beneficiary will spend a portion of his day shadowing a licensed physical therapist and will 
spend a portion of his day studying and preparing for the NPTE examination. 

The AAO does not find sufficient information in the petitioner's statements to determine that the 
proffered position, based upon the general description of duties, requires a baccalaureate or higher 
degree in a specific discipline to perform the duties of the occupation. There is nothing in the 
description that indicates that the beneficiary will be providing services more advanced than that of 
a physical therapist assistant, as that position is defined in section 178 of the Michigan Public 
Health Code. Again, section 333.17801(a)(b) of that code defines a physical therapist assistant as 
an individual who assists a physical therapist in the practice of physical therapy. 

The AAO has reviewed the information submitted by counsel regarding the purpose of internships 
in general and those of physical therapist internships in particular. However, the article relating 
specifically to physical therapist internships discusses the use of online technology to teach students 
and the benefits of that technology. It does not provide definitive evidence that a physical therapist 
graduate intern in the State of Michigan must have a baccalaureate or higher degree. The 
advertisement indicates that the individual in the proffered position can be a participant in the 
therapy intern classroom curriculum, but does not indicate that the successful applicant must have a 
bachelor's degree in a specific discipline. 
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The AAO agrees with the director's determination that the proposed position does not qualify for 
classification as a specialty occupation under the criterion set forth at 8 C.F.R. 
9 214.2(h)(4)(iii)(A)(l): that a baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the position. 

The AAO now turns to a consideration of whether the petitioner, unable to establish its proposed 
position as a specialty occupation under the first criterion set forth at 8 C.F.R. 9 214.2(h)(iii)(A), 
may qualify it under one of the three remaining criteria: a degree requirement as the norm within the 
petitioner's industry or the position is so complex or unique that it may be performed only by an 
individual with a degree; the petitioner normally requires a degree or its equivalent for the position; 
or the duties of the position are so specialized and complex that the knowledge required to perform 
them is usually associated with a baccalaureate or higher degree. 

The proposed position does not qualify as a specialty occupation under either prong of 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The first prong of this regulation requires a demonstration that a specific degree requirement is 
common to the industry in parallel positions among similar organizations. To meet the burden of 
proof under this prong imposed by the regulatory language, a petitioner must establish that its degree 
requirement exists in parallel positions among similar organizations. In determining whether there is 
such a common degree requirement, factors often considered by USCIS include whether the 
Hundbook reports that the industry requires a degree; whether the industry's professional association 
has made a degree a minimum entry requirement; and whether letters or affidavits from firms or 
individuals in the industry attest that such firms "routinely employ and recruit only degreed 
individuals." See Shunti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) (quoting 
Hird/Blaker Corp. v. Suva, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

The AAO has reviewed the evidence submitted by the petitioner and finds it deficient in satisfying 
the first prong. The AAO set forth the evidentiary problems associated with the articles submitted 
by the petitioner previously, and notes further that the advertisement for a law clerk is not for a 
position in the same field as the proposed position. It is not, therefore, a parallel position in a 
similar organization. Nor does the Michigan Public Health Code provide any evidence of an 
industry standard for requiring physical therapy graduate interns to possess a degree. For all of 
these reasons, the petitioner has failed to establish that a degree requirement is an industry standard, 
and therefore has not satisfied the first prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The second prong of 8 C.F.R. 9 214.2(h)(4)(iii)(A)(2) requires the petitioner to prove that the duties of 
the proposed position are so complex or unique that only an individual with a degree can perform 
them. Again, the AAO has reviewed the Michigan Public Health Code for evidence that a physical 
therapist graduate intern may perform more unique or specialized duties than that of a physical 
therapist assistant, but has not found such information. The record does not provide sufficient 
evidence to establish that the proposed position exceeds the scope of a physical therapist assistant 
who will perform services in the State of Michigan. There is nothing in the record that elevates the 
duties of the described position to a position that is more specialized or complex than that of a 
typical physical therapist assistant, a position that does not require a degree or the knowledge 
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usually associated with the attainment of a bachelor's or higher degree in a specific discipline. The 
petitioner has failed to establish the proposed position as a specialty occupation under either prong 
of the criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 

The AAO next turns to the criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(3), which requires that the 
petitioner demonstrate that it normally requires a degree or its equivalent for the position. To 
determine a petitioner's ability to meet the third criterion, the AAO normally reviews the 
petitioner's past employment practices, as well as the histories, including the names and dates of 
employment, of those employees with degrees who previously held the position, and copies of those 
employees' diplomas. 

The proposed position does not qualify under this criterion for two reasons. First, the record 
indicates that the petitioner has never before filled this position, which precludes classification 
under the third criterion. Second, although the AAO has reviewed the petitioner's statements that 
its program is only open to graduates of bachelor's, master's, or doctoral programs in physical 
therapy, the AAO reiterates that the critical element is not the title of the position or an employer's 
self-imposed standards, but whether the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the attainment of a baccalaureate or 
higher degree in the specific specialty as the minimum for entry into the occupation as required by 
the Act. In this matter, the petitioner has failed to make that demonstration. Moreover, if USCIS 
were limited to reviewing a petitioner's self-imposed employment requirements, then any alien with 
a bachelor's degree could be brought into the United States to perform a non-professional or 
non-specialty occupation, so long as the employer required all such employees to have 
baccalaureate or higher degrees. For all of these reasons, the AAO finds that proffered position 
cannot be established as a specialty occupation under the requirements at 
8 C.F.R. 3 214.2(h)(4)(iii)(A)(3). 

The fourth criterion, 8 C.F.R. 5 214.2(h)(4)(iii)(A)(4), requires the petitioner to establish that the nature 
of the proposed position's duties is so specialized and complex that the knowledge required to perform 
them is usually associated with the attainment of a baccalaureate or higher degree in the specialty. 
Here, tthe petitioner has failed to establish that the nature of the specific duties is so specialized and 
complex that knowledge required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. In assessing whether the petitioner has met its burden with regard 
to this criterion, the AAO considers the duties of the position, not the occupation, or the industry- 
wide standard associated with the occupation. The petitioner has not provided sufficient 
documentary evidence that the duties of the proffered position contain elements different from that 
of a physical therapist assistant. Neither does the position, as described, represent a combination of 
jobs that would require the beneficiary to have a unique set of skills beyond those of a typical 
physical therapy assistant. The petitioner has not established that the generally described duties are 
either specialized or complex. 

The proposed position does not qualify for classification as a specialty occupation under any of the 
criteria set forth at 8 C.F.R. 3s 214.2(h)(4)(iii)(A)(l), (2), (3), and (4). Having made that 
determination, the AAO turns to the issue at hand on appeal: the beneficiary's qualifications to 
perform the duties of the proposed position. 
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Pursuant to 8 C.F.R. 5 214.2(h)(4)(v), if the State requires licensure in order to work in the specialty 
occupation, the beneficiary must possess the license prior to approval of the H-1B petition: 

(A) General. If an occupation requires a state or local license for an individual to 
fully perform the duties of the occupation, an alien (except an H-1C nurse) 
seeking H classification in that occupation must have that license prior to 
approval of the petition to be found qualified to enter the United States and 
immediately engage in employment in the occupation. 

(B) Temporary licensure. If a temporary license is available and the alien is 
allowed to perform the duties of the occupation without a permanent license, 
the director shall examine the nature of the duties, the level at which the 
duties are performed, the degree of supervision received, and any limitations 
placed on the alien. If an analysis of the facts demonstrates that the alien 
under supervision is authorized to fully perform the duties of the occupation, 
H classification may be granted. 

(C) Duties without licensure. In certain occupations which generally require 
licensure, a state may allow an individual to fully practice the occupation 
under the supervision of licensed senior or supervisory personnel in that 
occupation. In such cases, the director shall examine the nature of the duties 
and the level at which they are performed. If the facts demonstrate that the 
alien under supervision could fully perform the duties of the occupation, H 
classification may be granted. 

(D) H-1C nurses. For purposes of licensure, H-1C nurses must provide the 
evidence required in paragraph (h)(3)(iii) of this section. 

(E) Limitation on approval of petition. Where licensure is required in any 
occupation, including registered nursing, the H petition may only be 
approved for a period of one year or for the period that the temporary license 
is valid, whichever is longer, unless the alien already has a permanent license 
to practice the occupation. An alien who is accorded H classification in an 
occupation which requires licensure may not be granted an extension of stay 
or accorded a new H classification after the one year unless he or she has 
obtained a permanent license in the state of intended employment or 
continues to hold a temporary license valid in the same state for the period of 
the requested extension. 

Counsel's argument that performance of the duties of the proposed position do not require licensure 
rests upon the premise that the beneficiary would not be performing any duties that would require 
licensure. The AAO disagrees. 
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First, the AAO turns again to the Michigan Public Health Code. As noted previously, section 
333.17820(2) of the Michigan Public Health Code states that the words "physical therapy," even if 
used with other qualifying words (such as "graduate intern") are restricted only to persons 
authorized to use them, and in the manner prescribed by the code. As indicated by the director in 
her decision, the evidence submitted by the petitioner does not establish that the petitioner is 
authorized by the State of Michigan to use the words "physical therapy." 

Second, the AAO turns to the website of the Michigan Department of Community Health which 
states, in pertinent part, the following: 

Is there a graduate physical therapist category between graduation and 
licensure? 

Upon graduation from a physical therapy program, the individual ceases being 
recognized as a student. The individual must now become licensed to practice. 
Michigan does not offer a temporary license or an intern license during this time 
period. Since the examinations are now computer administered, the licensing process 
can be completed quickly. . . . 2 

This statement indicates clearly that the State of Michigan does not recognize the occupation of 
"physical therapy graduate intern." The statement that there exists no category between graduation 
from a school of physical therapy and full licensure as a physical therapist undermines the 
petitioner's implicit argument that such a category in fact exists. Absent specific guidance from the 
State of Michigan that the beneficiary is able to perform the duties of the proposed position without 
licensure, which the petitioner has again failed to provide on appeal, the AAO will not disturb the 
decision of the director. The AAO agrees with the director's determination that the petitioner has 
failed to establish that the beneficiary meets the licensure requirements set forth at 
8 C.F.R. 9 214.2(h)(4)(v), and therefore that the beneficiary qualifies to perform the duties of the 
proposed position. 

The petitioner has failed to establish that the beneficiary qualifies to perform the duties of the 
proposed position. Beyond the decision of the director, the AAO finds further that the petitioner 
has also failed to establish that the proposed position qualifies for classification as a specialty 
occupation. The petition, therefore, may not be approved. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."). See also, 
J~zrzka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de  rzovo 
authority has been long recognized by the federal courts. See e.g., Dor v. INS, 891 F.2d 997, 1002 
n. 9 (2d Cir. 1989). 

See http://www.michigan.gov/mdch/O,1607,7-132-274172752927549-15 1492--,00. html (accessed 
March 26, 2010). 
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The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the 
burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 
of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


