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DISCUSSION: The director of the California Service Center denied the nonimmigrant visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. The petition will be denied. 

The petitioner is a medical rehabilitation and services provider with 24 employees. It seeks to 
employ the beneficiary as a physical therapy manager pursuant to section 10 1 (a)(15)(H)( i)(b) of 
the Immigration and Nationality Act (the Act), 8 U.S.c. * 1101(a)(15)(H)(i)(b). The director 
denied the petition concluding that the petitioner failed to establish that the proffered position is 
a specialty occupation or that the beneficiary is qualified to perform the duties of a specialty 
occupation. 

The record of proceeding before the AAO contains (1) the Form 1-129 and supporting 
documentation; (2) the director's request for additional evidence (RFE); (3) the petitioner's 
response to the director's RFE; (4) the director's denial letter; and (5) the form 1-2908 with the 
petitioner's brief and supporting documentation. The AAO reviewed the record in its entirety 
before issuing its decision. 

The first issue in this matter is whether the proffered position qualifies as a specialty occupation. 
To meet its burden of proof in this regard, the petitioner must establish that the employment it is 
offering to the beneficiary meets the following statutory and regulatory requirements. 

Section 214(i)( 1) of the Immigration and Nationality Act (the Act), 8 U.S.C * 1184(i)( 1) defines 
the term ''specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(8) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

The term "specialty occupation" is further defined at 8 CF.R. § 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application oj" a body of 
highly specialized knowledge in fields of human endeavor including, but not 
limited to, architecture, engineering, mathematics, physical sciences, social 
sciences, medicine and health, education, business specialties, accounting. law. 
theology, and the arts, and which requires the attainment of a bachelor's degree or 
higher in a specific specialty, or its equivalent. as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. ~ 214.2(h)(4)(iii)(A), to qualify as a specialty occupatioll, the positiolllllUSt 
also meet one of the following criteria: 

(I) A baccalaureate or higher degree or its equivalent is normally the 
minimum requirement for entry into the particular position; 
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(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; 
or 

(4) The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(I) of the Act, 8 U.s.c. § 1184(i)(l), and 8 C.F.R. § 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. See K Mart Corp. v. Cartier IIIC., 486 U.S. 281. 291 
(1988) (holding that construction of language which takes into account the design of the statute 
as a whole is preferred); see also COlT Independence joint Velltllre v. Federal Sm'. olld Loan 
Ins. Corp., 489 U.S. 561 (1989); Matter or W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the 
criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as heing necessary but 
not necessarily sufficient to meet the statutory and regulatory definition of specialty occupation. 
To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition 
under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. Sa Defen.l'IJr ". 
Meissner, 20 I F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position 
mllst meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. § 214.2(h)( 4 )(ii), U.S 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. Applying this 
standard, USCIS regularly approves H-1B petitions for qualified aliens who arc to be employed 
as engineers, computer scientists, certified public accountants, college professors, and other sllch 
professions. These occupations all require a haccalaureate degree in the specific specialty as a 
minimum for entry into the occupation and fairly represent the types of professions that Congress 
contemplated when it created the H-I B visa category. 

In this matter, the petitioner seeks the beneficiary's services as a physical therapy manager. The 
petitioner describes the position's duties as follows: 

• Plan, administer, and direct operation of health rehabilitation services; 
• Assess patient needs and design and implement rehabilitation services to ensure delivery of 

quality patient care; 
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• Consult with medical staff and professionals to plan and coordinate joint patient management 
objectives; 

• Study current trends and new developments in rehabilitation treatments; 
• Conduct staff conferences and plan training programs to maintain proficient staff in therapy 

techniques and usc of new methods and equipment; 
• Participate in the recruitment, orientation and performance managcment of staff in 

collaboration with Patient Care Managers; 

• Maintain confidential and secure records of rehabilitation cases at all time.s and in accordance 
with HIPPA privacy rules; 

• Allocate personnel on the basis of work load, space, and equipment available: 
• Ensure that all therapy services provided are in accordance with policies amI procedures as 

well as state and federal regulations; 

• Analyze operating costs, prepare departmental budgets, and recommend patient fees for 
therapy; 

• Plan and market services; 
• Assist rehab team in coordinating optimal patient scheduling; 
• Attend facility meetings as directed by the Administrator; and 
• Conduct additional duties as assigned by the Administrator. 

The petitioner also states that the proffered position requires a bachelor's degree in physical 
therapy or the equivalent and experience in relevant fields. 

The petitioner submitted copies of the beneficiary's foreign education documents and 
certificates, but did not submit a credential evaluation so the AAO cannot determine whether the 
beneficiary has the U.S. equivalent of a bachelor's degree in a specific specialty. 

On June 12, 2009, the director requested additional information from the petitioner regarding 
Troubled Asset Relief Program (TARP) funding. The petitioner responded on June 29, 2009. 

On July 2, 2009, the director denied the petition, finding that the proffered position's duties as 
described fall under the section on Administrative Services Managers as defined in the U.S. 
Department of Labor's Occupational Outlook Handbook (Handbook). Additionally, the director 
found that because the described duties entail patient treatment, albeit indirect treatment. the 
beneficiary would be required to hold a license in physical therapy. Because the petitioner failed 
to demonstrate that the beneficiary either has or is exempted from having such a license, the 
director found that the beneficiary is not qualified to perform the duties of the proffered position. 

On appeal, the petitioner argues that the proffered position falls under the Hal/dhook's section on 
Medical and Health Services Managers rather than Administrative Services Managers and is 
therefore a specialty occupation. The petitioner argues that licenses are not required for Medical 
and Health Services Managers, except for those who work in nursing care facilities, which the 
petitioner is not and, therefore, the beneficiary is qualified for the protlcrcd position. The 
petitioner also submitted copies of letters from other rehabilitation centers in support of its 
argument that the proffered position is a specialty occupation. 
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To make its detennination whether the proffered position, as described in the initial petition and the 
petitioner's response to the RFE, qualifies as a specialty occupation, the AAO first tUl11S to the 
criteria at 8 c.F.R. § 214.2(h)(4)(iii)(A)( 1) and (2): a baccalaureate or higher degree in a specific 
specialty or its equivalent is the normal minimum requirement for entry into the particular position: 
and a dcgree requirement in a specific specialty is common to the industry in parallel positions 
among similar organizations or a particular position is so complex or unique that it can be 
performed only by an individual with a degree in a specific specialty. Factors considered by the 
AAO when determining these criteria include: whether the Handbook, on which the AAO routinely 
relies for the educational requirements of pat1icular occupations, reports the industry requires a 
degree in a specific specialty; whether the industry's professional association has made a degree in a 
specific specialty a minimum entry requirement; and whether letters or affidavits from firms or 
individuals in the industry attest that such films "routinely employ and recruit only degrced 
individuals." See Shanri, 1nc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting 
HirdlBlaker Corp. v. Sam, 712 F. Supp. 1095, 1102 (SD.N.Y. 1989)). 

USClS often looks to the Handbook when determining whether a baccalaureate or higher degree or 
its equivalent is normally the minimum requirement for entry into a particular position. In 
reviewing the duties provided for the proffered position as well as the organizational char1 and other 
supp0l1ing documentation, the AAO agrees with counscl that the Handbook's description of 
Medical and Health Services Managers is a suitable approximation of the proffered position. The 
Handbook, 20 I 0-11 edition, provides as follows: 

Medical and health services managers, also refen'ed to as healthcare executives or 
healthcare administrators, plan, direct, coordinate, and supervise the delivery of 
healthcare, These workers are either specialists in charge of a specific clinical 
department or generalists who manage an entire facility or system. 

The structure and financing of healthcare are changing rapidly. Future medical and 
health services managers must be prepared to deal with the integration of healthcare 
delivery systems, technological innovations, an increasingly complex regulatory 
environment, restructuring of work, and an increased focus on preventive care. They 
will be called on to improve efficiency in healthcare facilities and thc quality of the 
care provided. 

Large facilities usually have several assistant administrators who aid the top 
administrator and handle daily decisions. Assistant administrators direct activities ill 
clinical arcas, such as nursing, surgery, therapy, medical records, and health 
information. 

In smaller facilities, top administrators handle more of the dctails of daily operations. 
For example, many nursing home administrators manage personnel, finances, 
facility operations, and admissions, while also providing resident care. 

Clinical managers have training or experience in a specific clinical area alld, 
accordingly, have more specific responsibilities than do generalists. For ('xmllple. 
directors or physical therapy (lre experienced phvsical therapists. and /J/ost ilc({/[/I 
infimnation and medical record administrators hove a hachelor's degree ill ileallil 
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information or medical record administratio/l. Clinical managers estllblish lIlId 

implement policies, objectives. alld procedures ./iJr their departmellls; ('mil/ule 
persolJnel and work quality; develop reports and budgets; and coordinolc (Ieti"ities 
wilh other m(lll(lgers. 

Health infOlmation managers are responsible for the maintenance and security of all 
patient records. Recent regulations enacted by the Federal Govemmcnt require that 
all health care providers maintain electronic patient records and that these records be 
secure. As a result, health information managers must keep up with current 
computer and software technology, as well as with legislative requirements. In 
addition, as patient data become more frequently used for quality managemcnt and 
in medical research, health information managers must ensure that datahases are 
complete, accurate, and available only to authorized personnel. 

In group medical practices, managers work closely with physicians. Whereas an 
office manager might handle business affairs in small medical groups, leaving policy 
decisions to the physicians themselves, larger groups usually employ a full-time 
administrator to help formulate business strategies and coordinate day-to-day 
business. 

A small group of 10 to 15 physicians might employ I administrator to oversee 
personnel matters, billing and collection, budgeting, planning, equipment outlays, 
and patient flow. A large practice of 40 to 50 physicians might have a chief 
administrator and several assistants, each responsible for a different area of 
expertise. 

Medical and health services managers in managed care settings perform functions 
similar to those of their counterparts in large group practices, except that lbey could 
have larger staffs to manage. In addition, they might do more community outreach 
and preventive care than do managers of a group practice. 

Some medical and health services managers oversee the activities of a numher of 
facilities in health systems. Such systems might contain both inpatient and outpatient 
facilities and offer a wide range of patient services. 

(Emphasis added.) 

Additionally, the AAO notes that the petitioner stated in the Labor Condition Application (LCA) 
that it used the Foreign Labor Certification Data Center's Online Wage Library (OWL) as the 
basis for its prevailing wage. The AAO takes administrative notice of the OWL, which indicates 
that, at the time the LCA was submitted, the Level I wage for Medical and Health Services 
Managers was $56,597 per year while the proffered wage in the petition is 546,000 per year. 

With respect to education and training requirements for medical and health services managers. 
the Handbook states: 



i\ m'hlel'" degree III one oC a number oC fields is the standard credent ial ror nlo'l 
gcncraliq positions ar.; a medical Of hcalthcarc manager. A hachdor\ dq~r('l' i~ 
somctimes adequate ror entry-level pc"itiolls in strlaller I'acilitie, and dcpanll1Cnh, 
In physicians' "Iliees and '<)tne otiter L1CtIJlle" un'lhe'Joh "'-p,ale'II,'" Illd\ 
snh,stitltte for i'ormal education, 

Hducalion and trail/inK, Medical and health services managers 1l1Iht Ix lannliar 
with rrwnagetrlcllt principles ami practices, i\ Imbter's degrec in heal til ','I'\IC," 

administration, Inllg-term care adminIstration, health scienL'''', pnhlic he,dth, 
public administration, or bu,siness adminisltati(lt] IS the standard lTcdl'ntiiti for 
mmt generali,st po,itions in this field, !lowe Vel', a bachelor" degree is illic-qnate 
for SOlllC entry-level positions in smaller facilities, at the dcpllItmental level 
\\:"ithlll hcalthcart' ofganil.atlOn\. alld III health illfonn;llio!1 111~111<lgt'll1Clll 

Physicians olTiees and ,Ol1!e other facilities hire til(hC wltll ontlll'-1"" ,"peTie'llee 
instead of formal ('dul'at ion, 

UCCllsure, All Stmes and the District of Columbia require nursl11~~ care facility 
administralors to have a bachelor's degree, pass a liceusing examinatioll, complete 
a State-approved training program, and pursue c()11linuing education, SPllIe States 
also 1\.'quirc !iCl~nsc~ for adilliniqrators in as~is{t;'d-living facilitic". A licl'lhC is nol 
required in other arl'as of medlc,ll and health services malldgenl"nl. 

(Emphasis added,) In other words, according to the Handbook, although a bachelor's degree is 
often obtained by peoplc in smaller facilities and departments, a bachelor's degree in a specific 
specialty is not required, 

To determine whether a particular job qualifies as a specialty occupation, USCIS docs not simply 
rely on a position's title. The specific duties of the proffered position, combined with the nature 
of the petitioning entity's business operations, are factors to be considered, USCIS must 
examine the ultimate employment of the alien, and dctermine whether the position qualifies as a 
specialty occupation, Sec Kcnerully Defensor v, Meissner, 20 I F. 3d 384. The critical clement 
is not the title of the position nor an employer's self-imposed standards, but whether the position 
actually requires the theoretical and practical application of a body of highly specialized 
knowledge, and thc attainment of a baccalaureate or highcr degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. 

As the Handhook indicates that a bachelor's degree in a wide range of fields is acceptable for 
employment as medical and health services managers, the AAO concludes that the performance 
of the proffered position's duties docs not require the beneficiary to hold a baccalaureate or 
higher degree in a specific ,Ipecialtv, 

Accordingly, the AAO finds that the petitioner has failed to establish its proffered position as a 
specialty occupation under the requirements of thc first criterion at 8 CFR, * 
214,2(h)( 4 )(iii)(A), 
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Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. * 214.2(h)(4)(iii)(A)(2). This prong assigns specialty occupation status to a proffered 
position with a requirement for at least a bachelor's degree, in a specific specialty, that is 
common to the petitioner's industry in positions that are both: (I) parallel to the proffered 
position: and (2) located in organizations that are similar to the petitioner. 

Again, in determining whether there is such a common degree requirement, factors often 
considered by USCIS include: whether the Handbook reports that the industry requires a degree: 
whether the industry's professional association has made a degree a minimum entry requirement: 
and whether letters or affidavits from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Rello, 36 F. Supp. 2d at 
1165 (quoting HirdlBlaker Corp. v. Sava, 712 F. Supp. at 1102). 

The petitioner has not established that its proffered position is one for which the Handbook reports 
an industry-wide requirement for at least a bachelor's degree in a specific specialty. Although the 
petitioner has provided letters on appeal from other rehabilitation centers stating that they require 
their physical therapy managers to have a bachelor's degree in physiotherapy or the equivalent. 
these other employers did not provided a detailed description of the duties for their physical therapy 
managers. Consequently, the AAO cannot determine whether the proffered position's duties are 
parallel to those performed by the physical therapy managers employed at other rehabilitation 
centers. As a result, the petitioner has not established a degree requirement in parallel positions. 

The petitioner also failed to satisfy the second alternative prong of 8 C.F.R. ~ 
214.2(h)( 4 )(iii)(A)(2), which provides that "an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree." The 
evidence of record does not refute the Handbook's information to the effect that a bachelor's 
degree in a specific specialty or its equivalent is not required. The record lacks sufficiently 
detailed information to distinguish the proffered position as unique from or more complex than 
physical therapy manager positions that can be performed by persons without a specialty degree 
or its equivalent. 

As the record has not established a prior history of hiring for the proffered position only persons 
with at least a bachelor's degree in a specific specialty or its equivalent, the petitioner has not 
satisfied the third criterion of 8 C.F.R. ~ 214.2(h)(4)(iii)(A). 

The fourth criterion at 8 C.F.R. ~ 214.2(h)(4)(iii)(A) requires a petitioner to establish that the 
nature of its position's duties is so specialized and complex that the knowledge required to 
perform them is usually associated with the attainment of a baccalaureate or higher degree or its 
equivalent in a specific specialty. The AAO does not find that sufficient evidence was provided 
to demonstrate that the proffered duties, as described hy the petitioner, retlect a higher degree of 
knowledge and skill than would normally be required of staff developmcnt managers performing 
the vague and generic duties descrihed by the petitioner. The AAO, therefore, finds that the 
petitioner has also failed to establish that the proffered position qualifies as a specialty 
occupation under the requirements at 8 C.F.R. * 214.2(h)(4 )(iii)(A)( 4). 
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For the reasons related in the preceding discussion, the petitioner has failed to establ ish that the 
proffered position qualifies as a specialty occupation under the requirements at H CF.R. * 
214.2(h)(4)(iii)(A). 

Second, the AAO will examine whether the beneficiary is qualified to perform the duties of a 
specialty occupation. Although the AAO has determined that the proffered position is not that of a 
physical therapist, the petitioner has titled this position as a Physical Therapy Manager and has 
stated that the beneficiary will provide patient care, albeit indirectly. According to Michigan law: 

(I) A person shall not engage in the practice of physical therapy or practice as a physical 
therapist assistant unless licensed or othcrwise authorized under this pan. A person 
shall engage in the actual treatment of an individual only upon the prescription of an 
individual holding a license .... 

(2) The following words, titles, or letters or a combination thereof, with or ~\·it/lOlIl 
qualifying words or phrases, are restricted in use only to those persons authorized 
under this part to use the terms and in a way prescribed in this pm1: "physical 
therapy". "physical therapist" .... 

Therefore. even 
f""llllUllCI IS care or petitioner uses the 

words "Physical Therapy" in the title of the proffered position, even though the title is qualified with 
the word "Manager," the beneficiary is required to bave a physical tberapy license under Michigan 
law. As such, the AAO finds that the petitioner has failed to establish that the heneficiary has the 
requisite license to hold the proffered position with the current title. Moreover. the AAO finds 
that the petitioner has failed to dcmonstrate that the beneficiary is qualified to perform the duties of 
a specialty occupation because. as discussed earlier in this decision. the petitioner did not submit a 
credential evaluation as required for a foreign degree or other sufficient documentation to show 
that the beneficiary qualifies to perform services in a specialty occupation under 8 CF.R. * 
214.2(h)(4)(iii)(C). Therefore, the director's decision is affirmed and the petition will also he 
denied on this ground. 

Beyond the decision of the director. the AAO also finds that the petitioner failed to establish that 
thc LCA corresponds to the petition as the prevailing wage in the LeA docs not match the 
prevailing wage for medical and health services managers working at the location listed in the 
petition, according to the wage source listed by the petitioner in the LCA. For this additional 
reason, the petition cannot be approved. 

In pertinent part, the regulation at 8 CF.R. ~ 214.2(h)(4)(iii)(B) states: 

The petitioner shall submit the following with an H-IB petition involving a 
specialty occupation: (l) A certification from the Secretary of Labor that the 
petitioner has filed a labor condition application .... 

The regulation at 8 CF.R. ~ 103.2(b)(I) states, in pertinent part: 
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An applicant or petitioner must establish that he or she is eligible for the 
requested benefit at the time of filing the application or petition. All 
required application or petition forms must be properly completed and filed 
with any initial evidence required by applicable regulations and/or the 
form's instructions. 

In addition. the regulation at 8 C.F.R. § 214.2(h)(4)(i)(B)(l), states. as part of the general 
requirements for petitions involving a specialty occupation, that: 

Before filing a petition for H-I B classification in a specialty occupation. the 
petitioner shall obtain a certification from the Department of Labor that it 
has filed a labor condition application in the occupational specialty in which 
the alien(s) will bc cmployed. 

Further, the regulation at 8 C.F.R. § 214.2(h)(2)(E). which states: 

Amended or new petition. The petitioner shall file an amended or new 
petition, with fee, with the Service Center where the original petition was 
filed to retlect any material changes in the terms and conditions of 
employment or training or the alien's eligibility as specified in the original 
approved petition. An amended or new H-IC, H-IB. H-2A. or H-2B 
petition must be accompanied by a current or new Department of Labor 
determination. In the case of an H- IB petition, this requirement includes a 
new labor condition application. 

While DOL is the agency that certifies LCA applications before they are submitted to USCIS. 
DOL regulations note that the Department of Homeland Security (DHS) (i.e .. its immigration 
benefits branch, USCIS) is the department responsible for determining whether the content of an 
LCA filed for a particular Form 1-129 actually supports that petition. See 20 C.F.R. * 655.705(b). which states, in pertinent part: 

For H-IB visas ... DHS accepts the employer's petition (DHS Form 1-129) 
with the DOL certified LCA attached. III doing so. the DHS determine.1 
whether the petition is supported by all LeA which corresponds H'ith the 
petition, whether the occupation named in thc [LCA] is a specialty 
occupation or whether the individual is a fashion model of distinguished 
merit and ability, and whether the qualifications of the nonimmigrant meet 
the statutory requirements of H-I B visa classification. 

I Italics added]. 

As discussed above, the prevailing wage listed in the petitioner's LCA docs not correspond with 
the prevailing wage for medical and health services managers, according to the wage source 
provided by the petitioner. In light of the fact that the record of proceeding indicates that the 
beneficiary will not be paid the prevailing wage for medical and health services managers 
working at the location listed in the Form 1-129, USCIS cannot ascertain that this LCA actually 
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supports the H-I B petition. A petitioner must establish eligibility at the time of filing the 
nonimmigrant visa petition. 8 C.F.R. § 103.2(b)(I). 

The AAO conducts appellate review on a de novo basis. See So/tanl! v. DO}. 3~1 F.3d 143. 145 
(3d Cir. 2004). The petition will be denied and the appeal dismissed for the above stated 
reasons. with each considered as an independent and alternative basis for the decision. [n visa 
petition proceedings. the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 or the Act. 8 U.S.c. § 1361. Here. that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


