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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

The petitioner is a prepaid phone card retailer that seeks to employ the beneficiary in a position that 
it has designated as a market research analyst. Therefore, the petitioner endeavors to extend the 
classification of the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to 
section 10 1 (a)(l 5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1 101 (a>(l5)(H)(i)(b)- 

In denying the petition, the director determined that (1) the proffered position is not a specialty 
occupation; (2) the beneficiary had not been maintaining H-1B status; and (3) the Labor Condition 
Application (LCA) submitted in support of the petition was invalid. 

On appeal, counsel contends that, contrary to the director's decision, the particular position in which the 
beneficiary has been serving (for a different employer) has always been a specialty occupation position 
within the meaning of section 1 Ol (a)(l S)(H)(i)(b) of the Act. Counsel further contends that the 
director's other bases for denial were erroneous. 

As will be discussed below, the AAO finds that the petitioner has not established that the proffered 
position is a specialty occupation. Accordingly, the director's decision to deny the petition shall not be 
disturbed. Counsel's assertions on appeal about the proffered position satisfying specialty-occupation 
criteria are noted; but they merit no weight, as they are not supported by documentary evidence in the 
record. Without documentary evidence to support the claim, the assertions of counsel will not satisfy 
the petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. 
Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of laureano, 19 I&N Dec. 1 (BIA 
1 983); Matter of Ramirez-Sanchez, 1 7 I&N Dec. 503, 506 (BIA 1 980). 

The AAO bases its decision upon its consideration of the entire record of proceeding before it, which 
includes: (I)  the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the 
service center's request for additional evidence (RFE); (3) the matters submitted in response to the 
RFE; (4) the director's denial letter; ( 5 )  the Form I-290B and counsel's brief in support of the 
appeal. 

Section 10 1 (a)(l 5)(H)(i)(b) of the Act, 8 U.S.C. 5 1 10 1 (a)(l 5)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184 (i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 
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(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application of a 
body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. 5 214.2(h)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thrust of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S.  281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S .  561 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
$ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
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section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such professions. 
These occupations all require a baccalaureate degree in the specific specialty as a minimum for entry 
into the occupation and fairly represent the types of professions that Congress contemplated when it 
created the H- 1 B visa category. 

In a letter of support dated September 10,2007, the petitioner indicated that the beneficiary would be 
employed in the position of market research analyst for its company, a prepaid phone card retailer. 
The petitioner indicated that it currently employed seven to ten employees, and required the services 
of the beneficiary as a bilingual (SpanisNEnglish) marketing manager to review marketing industry 
and trades reports for local and regional areas to determine potential sales. The petitioner claimed 
that the proffered position requires "a two year college degree in Business and a minimum of three 
or more years of experience in this area." 

The director found the initial evidence insufficient to establish eligibility in this matter, and issued an 
RFE on October 11, 2007. Specifically, the director requested additional evidence demonstrating 
that the proffered position met one or more of the criteria for a specialty occupation at 8 C.F.R. tj 
214.2(h)(4)(iii)(A). In its letter of response to the W E  dated November 21, 2007, the petitioner 
claimed that "most analyst positions are considered H-1B level occupations by the AAO because a 
Bachelor's degree or higher is usually required." Regarding the beneficiary's proposed duties, the 
petitioner provided a detailed list of duties attached to its response as Exhibit B, as well as a brief 
statement in its response letter which claimed that the beneficiary would essentially be responsible 
for "regional and state market research to identify and target Hispanic consumers within the Texas 
Gulf Coast region and other large Hispanic market areas in the state." The list of duties in Exhibit B 
includes such tasks as "create a study of our pre-paid calling cards, and the competition;" and "help 
collaborate the development of new publicity campaigns with the help of media." 

The AAO notes that the petitioner's letters and the documentary evidence submitted in support of 
the petition neither identify the particular methodologies and analytical tools that the beneficiary 
would apply nor show that their application requires or is usually associated with at least a 
bachelor's degree in a specific specialty. The AAO also finds that the proposed duties are so 
abstractly stated in the petitioner's letters and supporting documents that they do not convey the 
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specific nature of the work that the beneficiary would actually perform and, therefore, do not 
indicate the nature and level of education that the work requires. 

As evident in the descriptions of the beneficiary's proposed work above, the petitioner describes the 
proffered position exclusively by generalized statements of broad functions. These statements do 
not convey whatever applications of highly specialized knowledge in a specific specialty the 
functions might entail when performed in the context of the petitioner's business. For example: the 
petitioner does not identify the analytical methods employed in the beneficiary's analysis of market 
trends and does not explain what theoretical and practical application of highly specialized 
knowledge would be involved in the beneficiary's market research in the Texas Gulf Coast region. 

To make its determination whether the employment just described qualifies as a specialty 
occupation, the AAO first turns to the criteria at 8 C.F.R. $ 5  214.2(h)(4)(iii)(A)(l) and (2): a 
baccalaureate or higher degree or its equivalent is the normal minimum requirement for entry into 
the particular position; and a degree requirement is common to the industry in parallel positions 
among similar organizations, or a particular position is so complex or unique that it can be 
performed only by an individual with a degree. Factors considered by USCIS when determining 
these criteria include: whether the Department of Labor's (DOL) Occupational Outlook Handbook 
(Handbook) reports that the industry requires a degree; whether the industry's professional 
association has made a degree a minimum entry requirement; and whether letters or affidavits from 
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed 
individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1 151, 1 165 (D. Minn. 1999) (quoting 
HirdBlaker Corp. v. Suva, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

The 2006-07 edition of the Handbook describes the position of market research analyst in relevant 
part as follows: 

Market, or marketing, research analysts are concerned with the potential sales of a 
product or service. Gathering statistical data on competitors and examining prices, 
sales, and methods of marketing and distribution, they analyze data on past sales to 
predict future sales. Market research analysts devise methods and procedures for 
obtaining the data they need. Often, they design telephone, mail, or Internet surveys 
to assess consumer preferences. They conduct some surveys as personal interviews, 
going door-to-door, leading focus group discussions, or setting up booths in public 
places such as shopping malls. Trained interviewers usually conduct the surveys 
under the market research analyst's direction. 

After compiling and evaluating the data, market research analysts make 
recommendations to their client or employer on the basis of their findings. They 
provide a company's management with information needed to make decisions on the 
promotion, distribution, design, and pricing of products or services. The information 
also may be used to determine the advisability of adding new lines of merchandise, 
opening new branches, or otherwise diversifying the company's operations. Market 
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research analysts also might develop advertising brochures and commercials, sales 
plans, and product promotions such as rebates and giveaways. 

Even if the generic statements that comprise the information about the proffered position and its 
duties were sufficient to align the position with the broad occupational category of Market Research 
Analysts as discussed in the Handbook, this position has not been established as a specialty 
occupation. 

Moreover, regarding the education requirements for entry into the position of market research 
analyst, the 2006-2007 edition of the Handbook does not indicate that market research analyst 
positions normally require at least a bachelor's degree in a specific specialty. The discussion in the 
"Training, Other Qualifications, and Advancement" section of its chapter "Market and Survey 
Researchers" provides: 

A bachelor's degree is the minimum educational requirement for many market and 
survey research jobs. However, a master's degree may be required, especially for 
technical positions, and increases opportunities for advancement to more responsible 
positions. Also, continuing education is important in order to keep current with the 
latest methods of developing, conducting, and analyzing surveys and other data. 
Market and survey researchers may earn advanced degrees in business administration, 
marketing, statistics, communications, or some closely related discipline. Some 
schools help graduate students find internships or part-time employment in 
government agencies, consulting firms, financial institutions, or marketing research 
firms prior to graduation. 

In addition to completing courses in business, marketing, and consumer behavior, 
prospective market and survey researchers should take other liberal arts and social 
science courses, including economics, psychology, English, and sociology. Because 
of the importance of quantitative skills to market and survey researchers, courses in 
mathematics, statistics, sampling theory and survey design, and computer science are 
extremely helpful. Many corporation and government executives have a strong 
background in marketing. 

Based on this discussion, it is apparent that employers of market research analysts do not normally 
require at least a bachelor's degree, or its equivalent, in a specific specialty. This fact is also clear in 
the following excerpt from the "Training, Other Qualifications, and Advancement" section 
2008-2009 Handbook's chapter "Market and Survey Researchers," which indicates that a major or 
concentration in a specific specialty is not a normal aspect of the baccalaureate threshold for entry 
into the market-research-analyst occupation: 
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Training, Other Qualifications, and Advancement 

A bachelor's degree is usually sufficient for entry-level market and survey research 
positions. Higher degrees may be required for some positions, however. Continuing 
education and keeping current with the latest methods of developing, conducting, and 
analyzing surveys and other data also is important for advancement. 

Education and training. A bachelor's degree is the minimum educational 
requirement for many market and survey research jobs. However, a master's degree 
may be required, especially for technical positions. 

In addition to completing courses in business, marketing, and consumer behavior, 
prospective market and survey researchers should take other liberal arts and social 
science courses, including economics, psychology, English, and sociology. Because 
of the importance of quantitative skills to market and survey researchers, courses in 
mathematics, statistics, sampling theory and survey design, and computer science are 
extremely helpful. Market and survey researchers often earn advanced degrees in 
business administration, marketing, statistics, communications, or other closely 
related disciplines. 

While in college, aspiring market and survey researchers should gain experience 
gathering and analyzing data, conducting interviews or surveys, and writing reports 
on their findings. This experience can prove invaluable later in obtaining a fulltime 
position in the field, because much of the initial work may center on these duties. 
Some schools help graduate students find internships or part-time employment in 
government agencies, consulting firms, financial institutions, or marketing research 
firms prior to graduation. 

As the Handbook indicates that entry into the market-research-analyst occupation may occur with a 
degree with coursework in the listed subjects but without a specific course of study leading to a 
specific degree in the field, market research analyst positions do not categorically qualify under the 
first criterion of 8 C.F.R. 9 214.2(h)(4)(iii)(A) as read in the context of the statutory and regulatory 
definitions of specialty occupation. This information from the Handbook does not by itself preclude 
a particular market-research-analyst position from qualifying as a specialty occupation under the 
criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(l). However, it is incumbent on the petitioner to establish 
that its particular position is one for which the normal minimum entry requirement is a baccalaureate 
or higher degree, or the equivalent, in a specific specialty closely related to the position's duties. 
This the petitioner has failed to do. 

The AAO finds that the evidence of record does not indicate that the particular position before it is 
one that normally requires at least a bachelor's degree, or the equivalent, in a specific specialty. In 
this regard, the AAO notes that, as reflected in its earlier discussions about the examples of the 
petitioner's generalized descriptions of the duties of the proffered position, the record lacks evidence 
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sufficiently concrete and informative to demonstrate that the proffered position requires a specialty 
occupation's level of knowledge in a specific specialty. The record's evidence is not sufficiently 
specific and concrete to distinguish the proffered position from positions in the market research 
analyst occupational category that do not normally require at least a bachelor's degree, or its 
equivalent, in a specific specialty. 

As the evidence of record does not establish that the particular position proffered here is one for 
which the normal minimum entry requirement is a baccalaureate or higher degree, or the equivalent, 
in a specific specialty closely related to the position's duties, the petitioner has not satisfied the 
criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(I). 

The AAO now turns to a consideration of whether the petitioner may qualify its position under the 
second criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) -- a specific degree requirement is common to the 
industry in parallel positions among similar organizations, or the proffered position is so complex or 
unique that it can be performed only by an individual with a degree in the specific specialty. 

In determining whether there is such a common degree requirement, factors often considered by USCIS 
include: whether the Handbook reports that the industry requires a degree; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether letters or 
affidavits from firms or individuals in the industry attest that such firms "routinely employ and recruit 
only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 115 1, 1165 (D.Minn. 1999) 
(quoting HiraBlaker Corp. v. Suva, 7 12 F. Supp. 1095, 1 102 (S.D.N.Y. 1989)). 

As already discussed, the petitioner has not established that its proffered position is one for which 
the Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific 
specialty. Also, there are no submissions from professional associations, individuals, or firms in the 
petitioner's industry. Therefore, the petitioner has not established its position as a specialty 
occupation under the criterion's first prong. 

With regard to the requirements of the second prong, the AAO finds nothing in the record to 
establish that the position is either so complex or unique that it can be performed only by a degreed 
individual. The evidence of record does not refute the Handbook's information to the effect that 
there is a spectrum of degrees acceptable for market-research-analyst positions, including degrees 
not in a specific specialty related to market research analysis. As evident in the earlier discussion 
about the generalized descriptions of the proffered position and its duties, the record lacks 
sufficiently detailed information to distinguish the proffered position as unique from or more 
complex than market research analyst positions that can be performed by persons without a specialty 
degree or its equivalent. 

As the record has not established a prior history of hiring for the proffered position only persons 
with at least a bachelor's degree in a specific specialty, the petitioner has not satisfied the third 
criterion of 8 C.F.R. $ 214.2(h)(4)(iii)(A). 
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Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), which is 
reserved for positions with specific duties so specialized and complex that their performance 
requires knowledge that is usually associated with the attainment of a baccalaureate or higher degree 
in a specific specialty. As reflected in the earlier discussion of the limited information about the 
proffered duties, the proposed duties have not been described with sufficient specificity to show that 
they are more specialized and complex than market research analyst positions that are not usually 
associated with a degree in a specific specialty. 

In addition, counsel relies on the fact that since the beneficiary has been accorded H-1B status as a 
market research analyst for another employer since 2002, he is eligible for the benefit sought in the 
instant petition. The director's decision does not indicate whether he reviewed the prior approval of 
the other nonimmigrant petition. The AAO is not required to approve applications or petitions 
where eligibility has not been demonstrated, merely because of prior approvals that may have been 
erroneous. If previous nonimmigrant petitions were approved for the beneficiary based on the same 
unsupported assertions that are contained in the current record, the approvals would constitute 
material error on the part of the director. The AAO is not required to approve applications or 
petitions where eligibility has not been demonstrated, merely because of prior approvals that may 
have been erroneous. See, e.g. Matter of Church Scientology International, 19 I&N Dec. 593, 597 
(Comm. 1988). It would be absurd to suggest that USCIS or any agency must treat acknowledged 
errors as binding precedent. Sussex Engg. Ltd. v. Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), 
cert. denied, 485 U.S. 1008 (1988). A prior approval does not compel the approval of a subsequent 
petition or relieve the petitioner of its burden to provide sufficient documentation to establish current 
eligibility for the benefit sought. 55 Fed. Reg. 2606, 2612 (Jan. 26, 1990). A prior approval also 
does not preclude USCIS from denying an extension of an original visa petition based on a 
reassessment of the petitioner's qualifications. Texas A&M Univ. v. Upchurch, 99 Fed. Appx. 556, 
2004 WL 1240482 (5th Cir. 2004). 

Furthermore, the AAO's authority over the service centers is comparable to the relationship between 
a court of appeals and a district court. Even if a service center director had approved nonimmigrant 
petitions on behalf of a beneficiary, the AAO would not be bound to follow the contradictory 
decision of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), 
a f d ,  248 F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001). 

As the petitioner has failed to establish that the proffered position qualifies as a specialty occupation 
under any criterion of 8 C.F.R. 5 214.2(h)(4)(iii)(A), the director's decision shall not be disturbed. 

The second basis for the director's denial is the petitioner's failure to establish that the beneficiary has 
maintained valid H-1B status and was in status at the time of the filing of the petition. In the W E ,  the 
director specifically requested evidence to demonstrate that the beneficiary met this requirement, and 
suggested a pay stub or other evidence of wages paid as an acceptable form of documentation. In its 
response to the W E ,  the petitioner simply submitted a copy of the beneficiary's H-1 B approval notices, 
the most recent of which expired on September 16,2006, over one year prior to the filing of the instant 
petition. 
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In the denial, the director noted that the petitioner had failed to establish that the beneficiary was 
maintaining valid H-1B status at the time the petition was filed, and denied the petition for this 
additional reason. On appeal, counsel for the petitioner does not address this basis for the director's 
denial. Upon review, the AAO will not disturb the decision of the director regarding this matter. 

The purpose of the request for evidence is to elicit further information that clarifies whether 
eligibility for the benefit sought has been established. 8 C.F.R. § 103.2(b)(8). Despite the director's 
request for specific documentation in the form of pay stubs or payroll records to establish that the 
beneficiary was maintaining lawful H-1B status, the petitioner failed and/or refused to submit such 
evidence. Failure to submit requested evidence that precludes a material line of inquiry shall be 
grounds for denying the petition. 8 C.F.R. fj 103.2(b)(14). 

The petitioner failed to establish that the beneficiary was maintaining valid H-1B status at the time the 
petition was filed. For this additional reason, the petition may not be approved. 

The third issue in this matter is whether a valid and properly filed LCA was submitted with the 
petitioner, and thus whether the petitioner established filing eligibility at the time the Form 1-129 
was received by USCIS. 

General requirements for filing immigration applications and petitions are set forth at 8 C.F.R. 
fj 103.2(a)(l) as follows: 

[Elvery application, petition, appeal, motion, request, or other document submitted on 
the form prescribed by this chapter shall be executed and filed in accordance with the 
instructions on the form, such instructions . . . being hereby incorporated into the 
particular section of the regulations requiring its submission . . . . 

Further discussion of the filing requirements for applications and petitions is found at 8 C.F.R. § 
103.2(b)(l): 

An applicant or petitioner must establish eligibility for a requested immigration 
benefit. An application or petition form must be completed as applicable and filed 
with any initial evidence required by regulation or by the instructions on the form . . . 

In cases where evidence related to filing eligibility is provided in response to a director's request for 
evidence, 8 C.F.R. § 103.2(b)(12) states: 

An application or petition shall be denied where evidence submitted in response to a 
request for initial evidence does not establish filing eligibility at the time the 
application or petition was filed . . . . 
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Regulation requires that before filing a Form 1-129 petition on behalf of an H-1B worker, a 
petitioner obtain a certified LCA from DOL in the occupational specialty in which the H-1B worker 
will be employed. See 8 C.F.R. $ 214.2(h)(4)(i)(B). The instructions that accompany the Form I- 
129 also specify that an H-1 B petitioner must document the filing of a labor certification application 
with DOL when submitting the Form 1-1 29. In the instant case, the petitioner filed the Form 1-1 29 
with USCIS on September 17, 2007. Although it provided an LCA in that filing, this document was 
certified by DOL on August 9, 2006 for an employment period from September 17, 2006 until 
September 17,2007. 

The director requested clarification of this apparent discrepancy, since the dates of intended 
employment as set forth on Form 1-1 29 were from September 17,2007 until September 17,2008. In 
response to the director's RFE, counsel for the petitioner provided a copy of an LCA application 
faxed to DOL on September 7,2007, but which was never certified. 

On appeal, counsel contends that the petitioner followed the instructions for filing an LCA as set 
forth on DOL's website, which ultimately were deemed incorrect, and that the petitioner "should not 
be penalized for the wrong information on the DOL website." This argument is not persuasive. The 
Form 1-129 filing requirements imposed by regulation require that the petitioner submit evidence of 
a certified LCA at the time of filing. A petitioner must establish eligibility at the time of filing the 
nonimmigrant visa petition. A visa petition may not be approved at a future date after the petitioner 
or beneficiary becomes eligible under a new set of facts. Matter ofMichelin Tire Corp., 17 I&N 
Dec. 248 (Reg. Comm. 1978). The petitioner failed to comply with the filing requirements at 8 
C.F.R. 5 214.2(h)(4)(i)(B). 

Therefore, the record establishes that, at the time of filing, the petitioner had not obtained a certified 
LCA in the occupational specialty and, therefore, as indicated by the director, had failed to comply 
with the filing requirements at 8 C.F.R. § 2 14.2(h)(4)(i)(B). 

Therefore, for the reasons already discussed, the beneficiary is ineligible for classification as an alien 
employed in a specialty occupation. Accordingly, the AAO shall not disturb the director's denial of 
the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S .C. § 136 1. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. 'The petition is denied. 


