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INSTRUCTIONS : 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. $ 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of $585. Please be aware that 8 C.F.R. 5 103.5(a)(l)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

-+3* 
Perry Rhew 

44 
Chief, Administrative Appeals Ofice 
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DISCUSSION: The acting service center director denied the nonimrnigrant visa petition, and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition will be denied. 

The petitioner is a construction material testing company. To employ the beneficiary in a position 
designated as an accountant position, the petitioner endeavors to classify him as a nonimmigrant 
worker in a specialty occupation pursuant to section 101 (a)(l S)(H)(i)(b) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1 101 (a)(l 5)(H)(i)(b). 

The acting director denied the petition, finding that the petitioner failed to establish (1) that the 
petitioner would employ the beneficiary in a specialty occupation position and (2) that the 
beneficiary is qualified for the proffered position. On appeal, counsel asserted that the evidence 
demonstrates that the proffered position is in a specialty occupation and that the beneficiary is 
qualified to hold the position. 

The AAO bases its decision upon its review of the entire record of proceedings, which includes: (1) 
the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service center's 
request for additional evidence (RFE); (3) the response to the RFE; (4) the acting director's denial 
letter; and (5) the Form I-290B and counsel's brief and attached exhibits in support of the appeal. 

Section 101 (a)(l 5)(H)(i)(b) of the Act, 8 U.S.C. 5 1 101 (a)(l S)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. The issue before the AAO is whether the petitioner has provided evidence 
sufficient to establish that it would be employing the beneficiary in a specialty occupation position. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which (1) requires theoretical and practical application of a 
body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which (2) requires the 
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attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to h e  industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a 
degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. 5 214.2@)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thrust of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 

' see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 56 1 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
5 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such professions. 
These occupations all require a baccalaureate degree in the specific specialty as a minimum for entry 
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into the occupation and fairly represent the types of professions that Congress contemplated when it 
created the H-1 B visa category. 

To determine whether a particular job qualifies as a specialty occupation position, the AAO does not 
solely rely on the job title or the extent to which the petitioner's descriptions of the position and its 
underlying duties correspond to occupational descriptions in the Department of Labor's 
Occupational Outlook Handbook (the Handbook). Critical factors for consideration are the extent of 
the evidence about specific duties of the proffered position and about the particular business matters 
upon which the duties are to be performed. In this pursuit, the AAO must examine the evidence 
about the substantive work that the alien will likely perform for the entity or entities ultimately 
determining the work's content. 

In a letter dated March 25, 2008, the petitioner's general manager stated that in the proffered 
position the beneficiary would: 

". . . record and document financial transactions; reconcile accounts; prepare, analyze, 
and interpret financial reports, statements and records, such as balance sheets, profit 
and loss statements, amortization and depreciation schedules, etc. He would be also 
responsible for billing, invoices, and accounts receivables; prepare payroll, payments, 
and taxes. Moreover, [the beneficiary] would be required to recommend internal 
control measures, and provide financial and taxation advice for business structures, 
plans and operations." 

In a request for evidence dated July 25, 2008 the service center noted that the evidence submitted 
does not demonstrate that the proffered position is in a specialty occupation, and requested 
additional evidence. 

In a letter dated September 5, 2008, counsel listed additional duties that he stated are also among the 
duties of the proffered position. Counsel cited no evidence to support this assertion. The assertions 
of counsel are not evidence and thus are not entitled to any evidentiary weight. See INS v. 
Phinpathya, 464 U.S. 183, 188-89 n.6 (1 984); Matter of Ramirez-Sanchez, 17 I&N Dec. 503 (BIA 
1980). Counsel's unsupported assertion will not be considered. 

Counsel also submitted portions of the Handbook pertinent to accountants and economists. The AAO 
recognizes the Handbook as an authoritative source on the duties and educational requirements of a 
wide variety of occupations. The Handbook, which is available in printed form, may also be accessed 
on the Internet, at http://www.stats.bls.~ov/oco/. 

In the decision of denial, the acting director quoted the duties of bookkeepers from the Handbook 
and stated that the duties of the proffered position are more similar to those of a bookkeeper than 
they are to an accountant position. The acting director also observed that bookkeeper is not a 
position in a specialty occupation. 
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On appeal, counsel stated "[Tlhe duties [of the proffered position] specifically include duties 
performed by an accountant who possesses a Bachelor's degree or equivalent field." [sic] 

The AAO notes that the Handbook states that bookkeepers, accounting clerks, and auditing clerks 
". . . update and maintain accounting records, including those which calculate expenditures, receipts, 
accounts payable and receivable, and profit and loss." The Handbook further notes that a full-charge 
bookkeeper can maintain an entire company's books. The petitioner's general manager's description 
of the duties of the proffered position is entirely consonant with the description of the duties of 
bookkeepers, accounting, and auditing clerks. This suggests that the proffered position is a position 
for a bookkeeper, accounting clerk, or auditing clerk, and the evidence submitted does not 
demonstrate otherwise. 

As to the educational requirements of the position, the Handbook states: 

Most bookkeeping, accounting, and auditing clerks are required to have a high school 
degree at a minimum. However, having some postsecondary education is 
increasingly important and an associate degree in business or accounting is required 
for some positions. Although a bachelor's degree is rarely required, graduates may 
accept bookkeeping, accounting, and auditing clerk positions to get into a particular 
company or to enter the accounting or finance field with the hope of eventually being 
promoted. 

That passage makes explicit that entry into bookkeeping, accounting, and auditing clerk positions 
rarely requires a minimum of a bachelor's degree in a specific field of study. 

The petitioner has not demonstrated that a baccalaureate or higher degree or its equivalent is normally 
the minimum requirement for entry into the proffered position. The petitioner has not demonstrated that 
a degree requirement is common to the industry in parallel positions among similar organizations. The 
petitioner has not demonstrated that this particular position or its duties are so specialized, complex, or 
unique that the position or the duties can be performed only by an individual with a degree. The 
petitioner has not demonstrated that it normally requires a degree or its equivalent for the position. 

The AAO finds that the acting director was correct in his determination that the record before him failed 
to establish that the beneficiary would be employed in a specialty occupation position, and it also finds 
that the documents submitted on appeal have not remedied that failure. Accordingly, the acting 
director's decision to deny the petition shall not be disturbed. 

The remaining issue is whether the beneficiary is qualified to perform in a specialty occupation. As 
the determination that the petitioner has failed to establish that the proffered position qualifies as a 
specialty occupation under any criterion of 8 C.F.R. 5 214.2(h)(4)(iii)(A) is dispositive of the appeal, 
the AAO will not further address its affirmation of the acting director's denial of the petition for the 
petitioner's failure to establish that the beneficiary is qualified for the proffered position, except to 
note that the beneficiary's U.S. equated degree in "Information Systems" that was submitted on 
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appeal is insufficient to qualify the beneficiary to perform the duties of a specialty occupation 
requiring a U.S. bachelor's degree or its equivalent in accounting or a related field. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. tj 1361. The petitioner has not sustained that burden. The appeal will be dismissed, and the 
petition will be denied. In visa petition proceedings, the burden of proving eligibility for the benefit 
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. tj 1361. Here, that 
burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


