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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(I)(i). 

Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Vermont Service Center, denied the nonimrnigrant visa petition. The 
matter is now before the Administrative Appeals Oftice (AAO) on appeal. The appeal will be 
dismissed. The petition will be denied. 

The petitioner is a computer consulting and software develop~nent company. The petitioner seeks to 
employ the beneficiary as a software engineer. Accordingly. the petitioner endeavors to classify the 
beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section I01 (a)(lS)(H)(i)(b) 
of the Immigration and Nationality Act (the Act), 8 [J.S.C. $ 1 10 1 (a)(l S)(H)(i)(b). 

On April 14, 2008, the director denied the petition, determining that the petitioner had failed to 
submit a valid Labor Condition Application (LCA) and an itinerary for all of the beneficiary's work 
locations in the United States. 

On appeal, counsel for the petitioner submits For111 I-290B accompanied by a brief and additional 
evidence. 

The issue before the AAO is whether the petitioner established filing eligibility at the time the Form 
1-129 was received by U.S. Citizenship and Immigration Services (USCIS). 

General requirements for filing immigration applications and petitions are set forth at 8 C.F.R. 
§103.2(a)(l) as follows: 

[Elvery application, petition, appeal, motion, request, or other document submitted on 
the form prescribed by this chapter shall be executed and filed in accordance with the 
instructions on the form. such instructions . . . being I~ereby incorporated into the 
particular section of the regulations requiring its subniission . . . . 

Further discussion of the filing requirements for applications and petitions is found at 8 C.F.R. $ 
103.2(b)(l), which states in pertinent part: 

An applicant or petitioner must establish eligibility that he or she is eligible for the 
requested benefit at the time of filing the application or petition. All required 
application or petition forms niust be properly completed and filed with any initial 
evidence required by applicable regulations andlor the form's instructions. 

In cases where evidence related to filing eligibility is provided in response to a director's request for 
evidence, 8 C.F.R. 5 103.2(b)(I 2) states: 

An application or petition shall be denied where evidence submitted in response to a 
request for initial evidence does not establish filing eligibility at the time the 
application or petition was filed . . . . 



EAC 08 118 51680 
Page 3 

The regulations require that before filing a Form 1-129 petition on behalf of an H-IB worker, a 
petitioner obtain a certified LCA from the DOL in the occupational specialty in which the H-1B 
worker will be employed. See 8 C.F.R. 5 214.2(h)(4)(i)(B). The instructions that accompany the 
Form 1-129 also specify that an H-1B petitioner must document the filing of a labor certification 
application with the DOL when submitting the Form 1-129. 

In the instant case, the petitioner filed the Form 1-129 with USCIS on March 19, 2008. The 
petitioner submitted a certified LCA with the petition dated March 14,2008 which indicated that the 
beneficiary's work location would be South Plainfield, New Jersey. The director noted that because 
the petitioner indicated that it was a consulting company that would outsource its employees through 
a vendor to an end client, the petitioner was required to submit additional evidence such as contracts 
or agreements demonstrating where and for whom the beneficiary's services would be performed. 
Consequently, a request for evidence (RFE) was issued on April 1,2008. 

In a response dated April 9, 2008, the petitioner contended that the beneficiary would be placed on a 
project working for SEEBURGER, a Georgia company with global offices located in Europe, Asia 
and North America. In support of this contention, the petitioner submitted a Prime Provider 
Agreement between SEEBURGER and the petitioner which indicated that consultants would 
provide services at worksite delegated by SEEBURGER or SEEBURGER's clients. Noting that 
SEEBURGER was located in Atlanta, Georgia, the director denied the petition, finding that the 
stated work location of South Plainfield, New Jersey contradicted the petitioner's claims. 

On appeal, counsel for the petitioner contends that the exact location of the beneficiary's could not 
be determined at the time of filing, since SEEBURGER's offices were located globally. Counsel 
submits a Consultant Acknowledgement Form on appeal which confirms that the place of the project 
was to be determined, and claims that the petitioner intended to update the LCA depending on the 
exact location of the beneficiary's ultimate assignment. In conclusion, counsel claims that the 
beneficiary will work on a project for SEEBURGER in Atlanta, Georgia, with occasional trips to 
Boston as necessary, and submits a new LCA, certified by the DOL on April 17,2008. 

The Form 1-129 filing requirements imposed by regulation require that the petitioner submit 
evidence of a certified LCA at the time of filing. In this matter, the LCA submitted on appeal, 
identifying Atlanta, Georgia as the work location, was certified approximately one month after the 
petitioner filed the Form 1-129. A petitioner must establish eligibility at the time of filing the 
nonimmigrant visa petition. 8 C.F.R. $ 103.2(b)(l). A visa petition may not be approved at a future 
date after the petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin 
Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978). The petitioner failed to comply with the filing 
requirements at 8 C.F.R. 5 2 14.2(h)(4)(:i)(B). 

Therefore, the record establishes that, at the time of filing, the petitioner had not obtained a certified 
LCA in the claimed occupational specialty for the intended work locations and, therefore, as 
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indicated by the director, had failed to comply with the filing requirements at 8 C.F.R. $ 
2 14.2(h)(4)(i)(B). ' 
For the reasons already discussed, the beneficiary is ineligible for classification as an alien employed 
in a specialty occupation. Accordingly, the AAO shall not disturb the director's denial of the 
petition. 

Beyond the decision of the director, the petitioner has failed to establish that it is or will be a United 
States employer or agent as required by the regulations. As briefly touched upon above, the failure 
of the petitioner to submit sufficient evidence regarding the nature of the beneficiary's proposed 
employment and the entity or entities who will ultimately exercise control over the beneficiary, the 
petitioner has failed to establish that it meets the regulatory definition of an intending United States 
employer at 8 C.F.R. 5 214.2(h)(4)(ii); or the definition of agent at 8 C.F.R. § 214.2(h)(2)(i)(F). 
Merely claiming in its letter dated March 14, 2008 that the petitioner would like to hire the 
beneficiary as a software engineer, is insufficient to establish eligibility in this matter. The evidence 
of record prior to adjudication did not establish that the petitioner would act as the beneficiary's 
employer in that it will hire, pay, fire, or otherwise control the work of the beneficiary. Despite the 

While DOL is the agency that certifies LCA applications before they are submitted to USCIS, 
DOL regulations note that the Department of Homeland Security (DHS) (i.e., its immigration 
benefits branch, USCIS) is the department responsible for determining whether the content of an 
LCA filed for a particular Form 1-129 actually supports that petition. See 20 C.F.R. 5 655.705(b), 
which states, in pertinent part: 

For H-1B visas . . . DHS accepts the employer's petition (DHS Form 1-129) with the 
DOL certified LCA attached. In doing so, the DHS determines whether the petition is 
supported by an LCA which corresponds with the petition, whether the occupation 
named in the [LCA] is a specialty occupation or whether the individual is a fashion 
model of distinguished merit and ability, and whether the qualifications of the 
nonimmigrant meet the statutory requirements of H- 1 B visa classification. 

[Italics added]. As 20 C.F.R. 5 655.705(b) requires that USCIS ensure that an LCA actually 
supports the H-1 B petition filed on behalf of the beneficiary, this regulation inherently necessitates 
the filing of an amended H-1B petition to permit USCIS to perform its regulatory duty to ensure that 
the new LCA actually supports the H-1B petition filed on behalf of the beneficiary. In addition, as 8 
C.F.R. $ 103.2(b)(l) requires eligibility to be established at the time of filing, it is factually 
impossible for an LCA approved by DOL after the filing of an initial H-1B petition to establish 
eligibility at the time the initial petition was filed. Therefore, contrary to the assertions of counsel, in 
order for a petitioner to comply with 8 C.F.R. 5 103.2(b)(l) and for USCIS to perform its regulatory 
duties under 20 C.F.R. 5 655.705(b), a petitioner must file an amended H-1B petition with USCIS 
whenever a beneficiary's job location changes such that a new LCA is required to be filed with 
DOL. 
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director's specific request for evidence such as employment contracts or agreements, the petitioner 
failed to submit such evidence that relates specifically to the beneficiary. Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of 
Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

In view of this lack of evidence, the AAO finds that the petitioner failed to establish that the 
petitioner would act as the beneficiary's employer or the agent for the beneficiary's employers 
pursuant to 8 C.F.R. $ 5  214.2(h)(4)(ii:) and 2 14.2(h)(2)(i)(F). 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), afld. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 
1989)(noting that the AAO reviews appeals on a de novo basis). 

When the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed on a 
challenge only if she shows that the AAO abused it discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, 
that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


