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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

The petitioner is a construction company that seeks to employ the beneficiary as a trainee for a period of 
eighteen months. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker 
trainee pursuant to section lOl(a)(l5)(H)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1 101 (a)(l S)(H)(iii). 

The director denied the petition on multiple grounds, concluding that the petitioner failed to establish: (1) that 
that the proposed training program does not deal in generalities with no fixed schedule, objectives, or means 
of evaluation; and, (2) that the proposed training will benefit the beneficiary in pursuing a career outside the 
United States. In denying the petition, the director found that the petitioner did not adequately describe the 
type of training and supervision to be given or establish the number of hours to be spent, respectively, in 
classroom and on-the-job training. The director acknowledged the petitioner's claim that it intends to employ 
the beneficiary as the general manager of a Philippines branch office in the future, but emphasized that there 
is no evidence that the petitioner has opened, or is in the process of opening, such a branch office. 

On appeal, counsel contends that the director erred in denying the petition. 

Section 10 1 (a)( 15)(H)(iii) of the Act, 8 U.S.C. tj 1 10 1 (a)(l5)(H)(iii), provides classification for an alien 
having a residence in a foreign country, which he or she has no intention of abandoning, who is coming 
temporarily to the United States as a trainee, other than to receive graduate medical education or training, in a 
training program that is not designed primarily to provide productive employment. 

The regulation at 8 C.F.R. 5 214.2(h)(7) states, in pertinent part, the following: 

(ii) Evidence required for petition involving alien trainee- 

(A) Conditions. The petitioner is required to demonstrate that: 

( I )  The proposed training is not available in the alien's own country; 

(2) The beneficiary will not be placed in a position which is in the 
normal operation of the business and in which citizens and resident 
workers are regularly employed; 

(3) The beneficiary will not engage in productive employment unless 
such employment is incidental and necessary to the training; and 

(4) The training will benefit the beneficiary in pursuing a career 
outside the United States. 

(B) Description of training program. Each petition for a trainee must include a 
statement which: 
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( I )  Describes the type of training and supervision to be given, and the 
structure of the training program; 

(2) Sets forth the proportion of time that will be devoted to productive 
employment; 

(3) Shows the number of hours that will be spent, respectively, in 
classroom instruction and in on-the-job training; 

(4) Describes the career abroad for which the training will prepare the 
alien; 

(5) Indicates the reasons why such training cannot be obtained in the 
alien's country and why it is necessary for the alien to be trained in 
the United States; and 

(6) Indicates the source of any remuneration received by the trainee 
and any benefit, which will accrue to the petitioner for providing 
the training. 

(iii) Restrictions on training program for alien trainee. A training program may not be 
approved which: 

(A) Deals in generalities with no fixed schedule, objectives, or means of 
evaluation; 

(B) Is incompatible with the nature of the petitioner's business or enterprise; 

(C) Is on behalf of a beneficiary who already possesses substantial training and 
expertise in the proposed field of training; 

(D) Is in a field in which it is unlikely that the knowledge or skill will be used 
outside the United States; 

(E) Will result in productive employment beyond that which is incidental and 
necessary to the training; 

(F) Is designed to recruit and train aliens for the ultimate staffing of domestic 
operations in the United States; 

(G) Does not establish that the petitioner has the physical plant and sufficiently 
trained manpower to provide the training specified; or 

(H) Is designed to extend the total allowable period of practical training 
previously authorized a nonimmigrant student. 
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The record of proceeding before the AAO contains (1) the Form 1-129 and supporting documentation; (2) the 
director's request for evidence (RFE); (3) the petitioner's response to the director's RFE; (4) the director's denial 
letter; and, (5) the Form I-290B, Notice of Appeal or Motion, counsel's brief, and supporting documentation. The 
AAO reviewed the record in its entirety before issuing its decision. 

In its letter of support, dated August 9, 2007, the petitioner outlined its business plans as follows: 

The steady growth in the construction industry, which has been favorable to [the petitioner] 
due to the demand for our services in construction and modernization projects [has] enabled 
our company to potentially broaden our business. . . . As such, [the petitioner] is currently 
negotiating the establishment of a branch company in the Philippines. According to our 
market analysis a growing economics in Philippines will provide a very good potential 
market share. 

[The petitioner] has conducted research for our business enterprise in the Philippines and 
discovered an adequate demand, coupled with low expenses that would be beneficial to our 
operations. We are looking into: 

Registering foreign investments for purposes of capital repatriation and profit 
remittances 
Securing a tax identification number 
Securing location clearance/business permit 

We, therefore, have invited [the beneficiary] to enroll in our training program in Information 
Technology (IT) Project Management. Upon completion, he will be expected to serve as a 
General Manager at [the petitioner's] Philippines branch office to ensure the smooth 
operations in our office. 

The petitioner also explained the structure of its training program as follows: 

The training program deals with all the tools professional needs from in-depth product 
knowledge to construction design, site coordination, project management and client 
relationships. Further, we provide participants the tools and technologies needed to manage 
IT projects effectively with an emphasis on the issues encountered in managing within the 
capital planning and investment control process and other guidance. . . . 

Majority of the program will be devoted to academic instruction. The training program that 
the beneficiary will attend will prepare him for a position of greater responsibility in 
construction/project management in the Philippines. 

This program intends to offer trainees with the actual training in overall operational 
procedural, and other significant aspects of the construction industry. 
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The petitioner stated that the training would require 18 months and would consist of 20 hours per week of 
"instruction" and 10 hours per week of supervised on the job training. 

The petitioner's letter included a one-page course summary, which indicated that the training would be 
divided into eight (8) units as follows: 

Unit 1 : Overview of Critical PMO Characteristics 
Unit 2: Using the PMO to Enhance Project Performance 
Unit 3: Avoiding Runaway Projects 
Unit 4: Establishing a Competency Model for Project Professionals 
Unit 5: Project Management Maturity and the PMO 
Unit 6: Critical Functions of the PMO 
Unit 7: Implementing the PMO 
Unit 8: The PMO and Professional Responsibility 

The petitioner listed three topics or objectives for each unit. For example, Unit 1 will include: "define a 
PMO," "explain typical PMO duties and functions," and "identify PMO objectives." The petitioner stated that 
the beneficiary's training progress would be assessed by "the supervisors," and that, after completion of the 
training, the beneficiary will receive a completion certificate verifying that he undertook "training in quality 
assurance management." 

The petitioner's letter referred to an "attached training program manual/schedule," but no additional manual, 
schedule or other documentation regarding the program was included with the initial submission. 

On February 11, 2008, the director sent a request for additional information regarding the specifics of the 
training program, the number of full-time trainers, and evidence to substantiate the training program, 
including lesson plans and course materials specifically identifying the type of training; structure of the 
training program, dates of scheduled classes; course objectives, and the supervision that will be provided. 
The director also requested evidence regarding the availability of this type of training in the beneficiary's 
home country, and evidence that the training will help the beneficiary obtain a career abroad. 

In the petitioner's response letter, dated April 29, 2008, the petitioner explained that the training program is 
not available in the Philippines and stated the following: 

The need for training in the United States is necessary to provide trainees maximum direct 
exposure to our company technology, business processes and the general management 
responsibilities of overseeing a company. [The petitioner] emphasizes our ability to establish 
effective communication between subcontractors and maintain outstanding safety records. 
We will introduce the trainee to the policies of our company as well as different aspects of 
management duties and tasks that are specific to our company such as our corporation's 
ability to keep pace with new technology. We are constantly developing new and more 
innovative methods of incorporating new technology into our logistics. The trainee will learn 
the software that [the petitioner] uses in its everyday operations, such as: Dodge on-screen 
take-off for building plans, Auto cad for computer aided design and Sage Timberline Office, 
which is used by both jobsites and our company's administrative department for payroll, job 
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costing and other administrative tasks. Exposure to this level of technology is not available 
in the trainee's home country. 

The petitioner further stated that "the substance of the proposed program focuses on Information Technology 
Project Management emphasizing the structural and seismic works of private and public works projects 
pertaining to [the petitioner]." The petitioner emphasized that "the combination of company-specific 
instruction and practical training is not presently available in the Philippines." 

The petitioner stated that the beneficiary will receive classroom instruction and on-the-job training under the 
overall guidance and supervision of the company president, and that the duration of the training will be 30 
hours per week for 18 months. The petitioner also stated that the beneficiary "will be under the overall 
supervision of our Senior Estimator . . . who will provide on-the-job training," and that he will also receive 
training from the petitioner's general superintendent and one of its project managers. The petitioner 
explained that the program was designed "to develop highly qualified individuals for key positions of 
responsibility specifically intended for [the petitioner] and its future overseas companies." 

The petitioner submitted copies of its proposed training materials, which consisted of documents used in the 
day-to-day operations of the petitioner's business, including: administrative forms and documents utilized in 
the administration of new projects; a guide to abbreviations, symbols and acronyms generally appearing in 
construction contract documents; and sample contracts and related documents from previous company 
projects. 

The director denied the petition, concluding that the petitioner had failed to submit evidence that the training 
program does not deal in generalities with no fixed schedule, objectives, or means of evaluation. The 
regulation at 8 C.F.R. $ 214.2(h)(7)(iii)(A) precludes approval of a petition where the petitioner submits a 
training program that deals in generalities with no fixed schedule, objectives, or means of evaluation. The 
director observed that the submitted outline provided little detail regarding how the training would actually 
occur or what the structure of the training would be, and was not supported by any formal training materials. 

Upon review, the AAO concurs with the director. The petitioner has not established that its training program 
does not deal in generalities. Much of the information submitted by the petitioner is vague in nature and 
leaves the AAO with very little idea of what the beneficiary would actually be doing on a day-to-day basis. 
The program is an 18-month training program but the petitioner's outline of the program consisted of a one- 
page course summary divided into eight separate units. The director specifically advised the petitioner that its 
initial submission was insufficient and provided the petitioner with an opportunity to supplement the record 
with a detailed training program and documentary evidence to substantiate the program. The petitioner's 
response to the request for evidence was minimally responsive to the director's request. Failure to submit 
requested evidence that precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F.R. 

103.2(b)(14). 

Furthermore, the content of the training program was unclear, as the petitioner discussed information 
technology project management, construction project management, and "quality assurance management" as 
primary focuses of the program, while all eight units identified in the brief course summary focused on "the 
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PMO."' The petitioner provided no training materials that appeared to coincide with the topics to be covered 
by the course summary, no training materials referencing information technology or quality assurance, and, 
most notably, no formal training materials at all, as all materials submitted in response to the request for 
evidence were documents used in the day-to-day operation of the petitioner's business. The petitioner failed 
to relate the training materials to the classroom instruction in any meaningful way and offered no insight as to 
what will actually take place in the classroom on a day-to-day basis. Nor does it offer any guidance as to 
what the beneficiary will be doing, on a day-to-day basis, while participating in practical training 

Overall, the vague, generalized description of the training program did not explain what the beneficiary would 
actually be doing on a day-to-day basis. Nor has the petitioner explained how the different phases would be 
divided among the portions of the training program devoted to classroom training, written and oral 
presentation, and practical training. The petitioner is not required to provide an exhaustive account of how 
the beneficiary is to spend every minute of the training program, but the description provided was wholly 
inadequate. Again, the petitioner has failed to provide a meaningful description, beyond generalities, of what 
the beneficiary would actually be doing, on a day-to-day basis, for much of the proposed training program. 

The AAO notes that the petitioner has submitted additional evidence related to its training program on appeal 
in an effort to overcome the director's adverse determination. The newly-submitted evidence includes a new 
eight-page outline of the training program, and a completely different set of training materials. The new 
program outline is broken down into the following five units: (1) Company Overview (1 month); (2) Project 
Management Office (PMO) (3 months, 11 weeks); (3) Cost Control (6 months); (4) Overseas PMO 
Development (2 months, 2 weeks); and (5) Review (1 month). This new evidence will not be considered for 
two reasons. First, where, as here, a petitioner has been put on notice of a deficiency in the evidence and has 
been given an opportunity to respond to that deficiency, the AAO will not accept evidence offered for the first 
time on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); see also Matter of Obaigbena, 19 I&N 
Dec. 533 (BIA 1988). If the petitioner had wanted the submitted evidence to be considered, it should have 
submitted the documents in response to the director's request for evidence. Id. As noted above, the director 
explicitly requested a more detailed training program outline in the request for evidence and the petitioner 
opted not to provide such evidence. 

Second, the newly submitted training program outline bears little resemblance to the eight-phase training 
program outlined by the petitioner at the time of filing. A petitioner may not make material changes to a 
petition in an effort to make a deficient petition conform to USCIS requirements. See Matter of Izummi, 22 
I&N Dec. 169, 176 (Assoc. Comm. 1998). 

Based on the above, the petitioner does not have a structured training program with clear objectives, 
supervision and means of evaluation. The petitioner has failed to provide a meaningful description of what 
the beneficiary would actually be doing, on a day-to-day basis, for much of the proposed training program and 
has failed to establish that its proposed training program does not deal in generalities. It has not satisfied the 
criterion at 8 C.F.R. 5 214.2(h)(7)(iii)(A). Accordingly, the appeal will be dismissed. 

I In fact, the AAO notes that petitioner's entire "course summary" appears to be derived from a course 
description for a two-day course titled: "PMO: Implementation and Fundamentals" offered by HP Education 
Services. See http://h10076.wwwl.hp.com/education/datasheets/hf398.pdf (last accessed on February 16, 
20 10). 
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The second issue addressed by the director is whether the petitioner has established that the proposed training 
will benefit the beneficiary in pursuing a career outside the United States, as required by 8 C.F.R. 9 
214.2(h)(7)(2)(A)(4). The regulation at 8 C.F.R. 4 214.2(h)(7)(2)(B)(4) requires the petitioner to describe the 
career abroad for which the training will prepare the beneficiary. 

In denying the petition, the director acknowledged that the purpose of the training program is to prepare the 
beneficiary to serve as the general manager of a future branch office in the Philippines. However, the director 
emphasized that the director currently has no branch office abroad and that "it would appear from the lack of 
evidence in the record that the petitioner is a long way away from establishing a business in the Philippines." 

On appeal, counsel for the petitioner asserts that "the lack of present physical office in the Philippines does 
not negate Petitioner's intent to set up a branch office in the country." Counsel emphasizes that the record 
shows that the petitioner has the financial ability to establish the proposed foreign office, and that its initial 
study of the Philippines business climate showed that "it is not very difficult to set up a business in the 
Philippines." Counsel asserts that it would be impractical to set up the business that would be inactive 
pending the beneficiary's completion of the proposed training. Counsel further states that "the uniqueness of 
the training program, being an integration of relevant principles of IT and project management with 
Petitioner's business processes, technology, and policies, precludes Petitioner from hiring a local manager 
without exposure to Petitioner's business operations and technology." In support of the appeal, the petitioner 
submits documentation described as "research materials on starting a business in the Philippines." 

Finally, counsel states that "should Beneficiary choose not to accept the position after completion of the 
training program, the knowledge and skills that he will acquire from the training will still benefit Beneficiary 
in pursuing a career abroad." Counsel emphasizes that the special training will give the beneficiary "a greater 
chance of landing a job in the construction industry" because the beneficiary will acquire knowledge of "the 
basic principles of project management and construction operations" and "be exposed to updated technology 
used in the construction industry that is still new in the Philippines and being utilized only by the major 
players and foreign firms." 

Here, the director accepted the claim that the entire reason for creation of the training program is to train the 
beneficiary on the petitioner's own business practices and that such business practices are sufficiently unique 
that such knowledge could not be obtained at another facility. Therefore, having made such a demonstration, 
the director determined that the petitioner must further demonstrate that there is a setting in which the 
beneficiary will be able to use his newfound knowledge. The director found that since the beneficiary's 
newfound knowledge (the knowledge that the petitioner claims cannot be obtained in the Philippines) would 
be specific to the petitioner, an operation run by the petitioner would be the only setting in which he would be 
able to use the knowledge. 

The AAO disagrees. While the stated reason for creation of the training program is to train the beneficiary on 
the petitioner's own business practices and to assume a position with a future branch office overseas, the 
petitioner has not established that its business practices are so unique and specialized that such knowledge 
could not be obtained from similar companies. Furthermore, counsel's assertions on appeal suggest that there 
the petitioner has obtained no firm commitment from the beneficiary to actually assume the position for 
which he is being trained and will be well-prepared for any construction industry job, or any other career, 
when he returns to the Philippines. The director's finding with respect to this issue will be withdrawn. 
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However, another issue raised by counsel's statements on appeal is whether the petitioner has met its burden 
of proof in establishing that it has complied with 8 C.F.R. $ 5  214.2(h)(7)(ii)(A)(I) and 214.2(h)(7)(ii)(B)(5). 
The regulation at 8 C.F.R. 5 214.2(h)(7)(ii)(A)(l) requires the petitioner to demonstrate that the proposed 
training is not available in the alien's own country, and 8 C.F.R. 5 214.2(h)(7)(ii)(B)(5) requires a statement 
from the petitioner indicating the reasons why the proposed training cannot be obtained in the alien's home 
country and why it is necessary for the alien to be trained in the United States. 

As noted above, the petitioner has not established that its business practices are so unique that it has 
developed its own approach to the construction project management field. The concepts and principles 
involved, based on the petitioner's minimal descriptions of its training modules, do not appear to be specific to 
the petitioning company. The AAO cannot conclude that the training to be provided is proprietary or unique 
to the petitioning organization. In fact, the petitioner has stated that any company in the Philippines would be 
eager to hire an employee who has received training in the United States. 

In the RFE issued on February 11, 2008, the petitioner was requested to submit: (1) copies of publications 
discussing the lack of availability of training in the Philippines; (2) letters from professional, business or trade 
organizations stating their knowledge of the petitioner's training program and the lack of availability of the 
training in the Philippines; and (3) affidavits or declarations from recognized authorities certifying as to the 
unavailability of the training in the Philippines. 

In response, the petitioner submitted a brief letter dated March 24,2008 from -1 of 
Gammatech Construction Corporation in the Philippines. states that he has approximately 16 
years of experience in the construction industry. He indicates that he has been "informed of the training 
program" offered by the petitioner, and understands that it includes "training in the areas of 'project 
management officer (PMO)" characteristics, enhancing project performance, project scheduling, establishing 
competency models, project management maturity, critical functions of the PMO and professional 
responsibility." 

a opines that it is his opinion that "these courses as offered by [the petitioner] in one package are 
not available in the Philippines." He states that the Philippines "lags behind in formal training in construction 
project management," and notes that "the industry is still struggling to fully integrate information technology 
in the most efficient way to manage budgets, document project stages and revisit potential problem areas." 

The AAO f i n d s  letter alone to be insufficient evidence of the unavailability of training in the 
construction project management field in the Philippines. The director specifically advised the petitioner that 
statements from recognized authorities regarding the unavailability of training in the beneficiary's home 
country must be in the form of affidavits or declarations, and must state: the writer's qualifications as an 
expert; the writer's experience giving such opinions; how the conclusions were reached; and the basis for the 
conclusions supported by copies or citations of any research material used. The letter from-1 
meets none of these specifications. It appears that he reviewed the one-page "course summary" pertaining to 
the ~etitioner's Droeram and o ~ i n e d  that the exact same training is not available in the P h i l i ~ ~ i n e s  "in one " I I 

p a c i a g e . '  states no basis or support for this conclusion, and his statement cannot be accepted as 
fact when it appears to simply represent his opinion to the best of his knowledge. reference to 
the fact that the petitioner offers its training "in one package" could be interpreted as an indication that he is 
not aware of a training program that is similarly structured and encompasses the identical content as the 
petitioner's program. Such a statement does not preclude the possibility that the same academic and on-the-job 



I .  

WAC 08 022 50505 
Page 10 

training coulf be obtained in the Philippines. did not refer to any specific aspect of the 
petitioner's program that sets it apart from the training available in his country. The AAO may, in its 
discretion, use as advisory opinion statements submitted as expert testimony. However, where an opinion is 
not in accord with other information or is in any way questionable, the AAO is not required to accept or may 
give less weight to that evidence. Matter of Caron International, 19 I&N Dec. 791 (Comm. 1988). 

The question to be addressed when attempting to satisfy 8 C.F.R. t j t j  214.2(h)(7)(ii)(A)(I) and 
214.2(h)(7)(ii)(B)(5) is not whether similar training would take longer in the beneficiary's home country, or 
whether such training would be inferior to that available in the United States. Whether similar training in the 
beneficiary's home country would take longer to complete or would be inferior is not material; the question is 
whether the training is unavailable anywhere in the beneficiary's home country, irrespective of whether it 
would be provided by the petitioner or another entity. The fact that a training program offered by a United 
States employer is better than a similar program in a foreign country does not establish eligibility under this 
regulation. 

The AAO is not persuaded that training in modern construction project management methods could not be 
obtained in the beneficiary's home country of the Philippines. In fact, on appeal, counsel states that the 
beneficiary "will be exposed to updated technology used in the construction industry that is still new in the 
Philippines and being utilized only by the major players." The fact that certain technologies may be new and 
not widely available in the Philippines does not equate to a finding that such technologies are "unavailable." 
The petitioner has failed to satisfy the regulation at 8 C.F.R. tj  214.2(h)(7)(ii)(A)(I). For this additional 
reason, the petition cannot be approved. 

An application or petition that fails to comply with the technical requirements of the law may be denied by the 
AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), afyd. 345 F.3d 683 
(9th Cir. 2003). The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 
557(b) ("On appeal from or review of the initial decision, the agency has all the powers which it would have 
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka v. US. 
Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo authority has been long 
recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989). 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for the decision. When the AAO denies a petition on multiple alternative 
grounds, a plaintiff can succeed on a challenge only if it is shown that the AAO abused its discretion with 
respect to all of the AAO's enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F .  Supp. 
at 1043. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 29 1 of the Act, 8 U.S.C. tj  136 1 .  Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


