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INSTRUCTIONS : 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 4 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form 1-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(l)(i). 
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DISCUSSION: The director of the California Service Center denied the nonimmigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained and 
the petition will be approved for a period of 45 days. 

The petitioner is a university that seeks to extend its authorization to employ the beneficiary as a medical 
technologist from June 3, 2008 to July 7, 2009. The petitioner, therefore, endeavors to classifL the 
beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section I0 1 (a)(l 5)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. $ 1 10 1 (a)(l S)(H)(i)(b). The director denied the petition 
without issuing a request for additional evidence (RFE) because the beneficiary had already been employed in 
the United States in "H" or "L" status for six years, since June 3,2002. 

On appeal, the petitioner asserts that the beneficiary is entitled to recapture at least 400 days she spent outside 
the United States during the validity of her H- 1 B petition. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's denial letter; and (3) Form 1-290B, with the petitioner's brief. The AAO reviewed the record in its 
entirety before reaching its decision. 

Section 10 1 (a)(] 3)(A) of the Act states that "[tlhe terms 'admission' and 'admitted' mean, with respect to an 
alien, the lawful entry of the alien in the United States after inspection and authorization by an immigration 
officer." The plain language of the statute and the regulations indicate that the six-year period accrues only 
during periods when the alien is lawfully admitted and physically present in the United States. This 
conclusion is supported and explained by the court in Nair v. Coultice, 162 F. Supp. 2d 1209 (S.D. Cal. 
2001). It is further supported by a policy memorandum issued by the United States Citizenship and 
Immigration Services (USCIS) that adopts Matter of I-, USCIS Adopted Decision 06-0001 (AAO, October 
18, 2005) as formal policy. See Memorandum from Michael Aytes, Acting Associate Director for Domestic 
Operations, Citizenship and Immigration Services, Department of Homeland Security, Procedures for 
Calculating Maximum Period of Stay Regarding the Limitations on Admission for H-1B and L-1 
Nonimmigrants. AFM Update AD 05-2 1 (October 2 1,2005). 

The AAO notes that the petitioner is in the best position to organize and submit proof of the beneficiary's 
departures from and reentry into the United States. Copies of passport stamps or Form 1-94 arrival-departure 
records, without an accompanying statement or chart of dates the beneficiary spent outside the country, could 
be subject to error in interpretation, might not be considered probative, and may be rejected. Similarly, a 
statement of dates spent outside of the country must be accompanied by consistent, clear and corroborating 
proof of departures from and reentries into the United States. CJ: 8 C.F.R. 214.2(h)(13)(v) (requiring "clear 
and convincing proof that the alien qualifies" for an exception to the limitation on admission). The petitioner 
must submit supporting documentary evidence to meet this burden of proof. See Matter of SofJici, 22 I&N 
Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 
1972)). 

In support of the petition, the petitioner submitted a chart pertaining to the beneficiary's physical presence 
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outside the United States. The days requested for recapture (inclusive) are as follows:' 

June 21,2002 to June 24,2002 = 4 days; 
July 12,2002 to July 16,2002 = 5 days; 
August 16,2002 to August 19,2002 = 4 days; 
September 20,2002 to September 23,2002 = 4 days; 
October 1 1,2002 to October 15,2002 = 5 days; 
October 30,2002 to November 4,2002 = 6 days; 
November 9,2002 to November 12,2002 = 4 days 
November 15,2002 to November 18,2002 = 4 days 
November 2 1,2002 to November 27,2002 = 7 days 
December 20,2002 to January 2,2003 = 14 days 
January 10,2003 to January 13,2003 = 4 days 
January 17,2003 to January 20,2003 = 4 days 
January 24,2003 to January 27,2003 = 4 days 
February 7,2003 to February 10,2003 = 4 days 
February 14,2003 to February 17,2003 = 4 days 
February 18,2003 to March 3,2003 = 14 day? 
March 7,2003 to March 10,2003 = 4 days 
March 12,2003 to March 13,2003 = 2 days 
March 28,2003 to March 3 1,2003 = 4 days 
April 11,2003 to April 14,2003 = 4 days 
April 25,2003 to April 28,2003 = 4 days 
May 9,2003 to May 12,2003 = 4 days 
May 30,2003 to June 2,2003 = 4 days 
June 12,2003 to June 16,2003 = 5 days 
June 27,2003 to June 30,2003 = 4 days3 
July 1 I ,  2003 to July 14,2003 = 4 days 
July 25,2003 to July 28,2003 = 4 days 
August 14,2003 to August 18,2003 = 5 days 
August 29,2003 to September 2,2003 = 5 days 
September 12,2003 to September 15,2003 = 4 days 
October 3,2003 to October 6,2003 = 4 days 
November 5,2003 to November 10,2003 = 6 days 
December 5,2003 to December 8,2003 = 4 days 
December 27,2003 to January 5,2004 = 10 days 
January 10,2004 to January 12,2004 = 3 days 
January 3 1,2004 to February 4,2004 = 5 days 

1 Some of the calculations the petitioner made in the chart on how many days the beneficiary was absent 
during each period of time were incorrect. However, the AAO has inserted the correct totals. These periods 
of time, if substantiated, would actually total 406 days of absence, instead of 400. 

On the chart, the petitioner put that this period of time is 3 days, rather than 14 days. 
The petitioner inadvertently stated June 27, 2003 to June 30,2008 on the chart. 
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March 5,2004 to March 8,2004 = 4 days 
March 26,2004 to March 29,2004 = 4 days 
April 24,2004 to April 28,2004 = 5 days 
May 14,2004 to May 18,2004 = 5 days 
June 4,2004 to June 7,2004 = 4 days 
July 2,2004 to July 6,2004 = 5 days 
July 16,2004 to July 19,2004 = 4 days 
July 28,2004 to August 2,2004 = 6 days 
September 1,2004 to September 6,2004 = 6 days 
October 6,2004 to October 10,2004 = 5 days 
October 27,2004 to November 1,2004 = 6 days 
November 18,2004 to November 22,2004 = 5 days 
December 3 1,2004 to January 5,2005 = 6 days 
January 29,2005 to February 2,2005 = 5 days 
March 4,2005 to March 7,2005 = 4 days 
April 1,2005 to April 6,2005 = 6 days 
April 27,2005 to May 9,2005 = 13 days 
May 14,2005 to May 16,2005 = 3 days 
May 18,2005 to May 27,2005 = 10 days 
June 1,2005 to June 6,2005 = 6 days 
June 30,2005 to July 5,2005 = 6 days 
July 27,2005 to August 1,2005 = 6 days 
August 20,2005 to August 22,2005 = 3 days 
August 26,2005 to August 29,2005 = 4 days 
September 16,2005 to September 19,2005 = 4 days 
October 13,2005 to October 17,2005 = 5 days 
November 5,2005 to November 9,2005 = 4 days 
December 3,2005 to December 7,2005 = 5 days 
December 10,2005 to December 12,2005 = 3 days 
December 30,2005 to January 3,2006 = 5 days 
February 10,2006 to February 13,2006 = 4 days 
March 3,2006 to March 6,2006 = 4 days 
April 7,2006 to April 10,2005 = 4 days 
April 19,2006 to April 23,2006 = 5 days 
May 5,2006 to May 7,2006 = 3 days 
May 1 1,2006 to May 14,2006 = 4 days 
June 3,2006 to June 6,2006 = 4 days 
July 6,2006 to July 9,2006 = 4 days 
August 4,2006 to August 7,2006 = 4 days 
September 1,2006 to September 5,2006 = 5 days 
September 14,2006 to September 18,2006 = 5days 
September 29,2006 to October 2,2006 = 4 days 
October 20,2006 to October 23,2006 = 4 days 
November 25,2006 to December 10,2006 = 16 days 
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March 29,2008 to March 3 1,2008 = 3 days 

The petitioner stated in the chart that these dates total 400 days, but actually these periods of time total 406 
days. However, as discussed below, the petitioner did not substantiate all the periods of time requested for 
recapture. All of the aforementioned periods of time that the beneficiary allegedly left the United States were 
for trips to Canada where the beneficiary is a permanent resident. 

The petitioner submitted copies of bank statements and phone records along with some receipts to 
substantiate these periods of time. However, the bank account is held jointly by the beneficiary and her 
spouse. The bank statements do not differentiate transactions made by the beneficiary from transactions made 
by her spouse. Some of the phone records are in the beneficiary's name alone while other phone records are 
in her husband's name. Some of the receipts are signed by the beneficiary and some are not. 

On September 12,2008, the director denied the petition without issuing an RFE, finding that the petitioner did 
not establish that the beneficiary is eligible for an exception to the six-year rule. 

On appeal, the petitioner states that the beneficiary drove to Canada and therefore has no records or stamps in 
her passport indicating her arrivals and departures during the periods of time the petitioner has requested be 
recaptured. The petitioner also claims that the joint bank statements should be probative of the beneficiary's 
departures from the United States because the beneficiary and her husband travel together. However, the 
petitioner does not provide any evidence that the beneficiary and her spouse have always traveled together on 
each of the aforementioned trips to Canada. Going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Sofici, 22 I&N Dec. 
158, 165 (Comm. 1998) (citing Matter of Treasure Crafi of California, 14 I&N Dec. 190 (Reg. Comm. 
1972)). 

The AAO finds that phone records in the beneficiary's name, documents signed by the beneficiary in Canada, 
and the one bank statement pertaining to the beneficiary's trip to Canada to obtain her H-lB visa stamp are 
acceptable evidence of her departure from the United States for the dates on those records that specifically 
indicate transactions that took place in Canada. However, because the petitioner did not submit evidence to 
demonstrate that the beneficiary and her spouse traveled together on each trip to Canada, the other joint bank 
statements and documents that list the beneficiary's spouse are not acceptable evidence of the beneficiary's 
alleged departures. Also, receipts that do not list the beneficiary's name are, likewise, unacceptable. 

The beneficiary's absences from the United States sufficiently substantiated by the supporting documentation 
submitted on appeal are as follows: 

November 10,2002 to November 1 1,2002 (Windsor Honda and Sears receipts signed by the beneficiary) 
= 2 days; 
December 21,2002 to December 28,2002 (beneficiary's phone record) = 8 days; 
November 1 1,2003 (beneficiary's phone record) = 1 day 
January 18,2003 to January 20,2003 (beneficiary's phone record) = 3 days 
January 27,2003 (beneficiary's phone record) = 1 day 
February 8,2003 (beneficiary's phone record) = 1 day 
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February 15,2003 (beneficiary's phone record) = 1 day 
February 28,2003 to March 1,2003 (beneficiary's phone record) = 2 days 
March 9,2003 (beneficiary's phone record) = 1 day 
March 28,2003 to March 30,2003 (beneficiary's phone record) = 3 days 
April 4,2003 (beneficiary's phone record) = 1 day 
April 25,2003 (beneficiary's phone record) = 1 day 
May 10,2003 (beneficiary's phone record) = 1 day 
May 30,2003 (beneficiary's phone record) = 1 day 
June 13,2003 (beneficiary's phone record) = 1 day 
June 28,2003 (beneficiary's phone record) = 1 day 
August 14,2003 (beneficiary's Canadian driver's license issuance) = I day 
September 13,2003 to September 15,2003 (beneficiary's phone record) = 3 days 
October 4,2003 (beneficiary's phone record) = 1 day 
November 5,2003 (beneficiary's phone record) = 1 day 
December 6,2003 (beneficiary's phone record) = 1 day 
May 18,2004 (police certificate issued) = 1 day 
July 6,2004 (health form) = 1 day 
July 16,2004 to July 18,2004 (beneficiary's phone record) = 3 days 
December 5, 2006 to December 8, 2006 (bank statement listing U.S. Embassy visa issuance and hotel) = 

4 days 

The total time listed above that the AAO will credit to the beneficiary is 45 days. 

As discussed above, counsel indicates that the reason why the beneficiary does not have additional 
documentation indicating all of her arrivals into and departures from Canada is because she travels there by 
car. The AAO acknowledges that the United States does not usually issue stamps or a new Form 1-94 for 
people traveling to and from Canada via car for short periods of time. However, this does not mitigate the 
petitioner's burden of proof in providing supporting documentation evidencing the beneficiary's absences. 
The burden is on the beneficiary to establish methods of sufficiently documenting her time in Canada. 

In view of the foregoing, the record contains insufficient evidence to support counsel's assertion on appeal 
that the beneficiary is entitled to recapture at least 400 days she spent outside the United States during the 
validity of her H-1B petition. The total proven number of days the beneficiary spent outside the United States 
is 45. 

The facts support approval of the present petition, but only until July 18, 2008, which incorporates the 45 
days of recaptured time substantiated by the petitioner. The petition's request for approval until July 7, 2009 
cannot be granted as the additional time requested for recapture from the petition at the time of filing was not 
substantiated beyond 45 days. Accordingly, the director shall approve the petition for a period of 45 days, 
until July 18,2008. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 
136 1. The petitioner has sustained that burden to the extent discussed above. 
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ORDER: The appeal is sustained and the petition approved for a period of 45 days, valid from June 3, 2008 
to July 18,2008. 


