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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion. 
The fee for a Form 1-290B is currently $585, but will increase to $630 on November 23, 2010. Any appeal or 
motion filed on or after November 23, 2010 must be filed with the $630 fee. Please be aware that 8 C.F.R. 
§ 103.5(a)(1 )(i) requires that any motion must be filed within 30 days of the decision that the motion seeks to 
reconsider or reopen. 

Thank you, 

~T-
Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The service center director denied the nonimmigrant visa petition and the 
Administrative Appeals Office (AAO) rejected a subsequent appeal as untimely filed. The matter is 
now before the AAO again on appeal. The appeal will be rejected. 

On January 31, 2009, the service center director denied this petition to extend the beneficiary'S H-1B 
classification for an additional year by application of section 106 of the American Competitiveness 
in the Twenty-First Century Act of 2000 (AC21) (Public Law 106-313), as amended by the 21st 

Century Department of Justice (DOJ) Appropriations Authorization Act, which exempts, in one-year 
increments, certain beneficiaries from the six-year limit that statute and regulation impose on the 
amount of time that nonimmigrant aliens may stay in the United States in H-1B status. 

The petitioner filed an appeal on March 13, 2009, a date 41 days after the director issued her 
decision denying the petition. On July 7, 2010, the AAO rejected the appeal as untimely filed, as it 
was filed after the 33-day period that the regulations allow for filing an appeal of a decision served 
by mail. 

On August 16, 2010, counsel for the petitioner filed the instant appeal by a Form I-290B in which 
counsel checked box B at Part 2 of the form, which designates the filing as an appeal and notes that a 
brief and/or additional evidence would follow within 30 days.l 

The petitioner's appeal must be rejected. The AAO does not exercise appellate jurisdiction over 
AAO decisions. The AAO exercises appellate jurisdiction over the matters described at 8 C.F.R. 
§ 103.1(f)(3)(iii) (as in effect on February 28, 2003). See DHS Delegation Number 0150.1; 8 C.F.R. 
§ 103.3(a)(iv). Accordingly, the appeal is not properly before the AAO. 

Therefore, as the appeal was not properly filed, it will be rejected. 8 C.F.R. § 103.3(a)(2)(v)(A)(1). 

Further, the matter before the AAO was not filed within the time limit set for filing an appeal. The 
regulation at 8 C.F.R. § 103.3(a)(2) requires an affected party to file the complete appeal within 30 
days after service of the decision, or, in accordance with 8 C.F.R. § 103.5a(b), within 33 days if the 
decision was served by mail. The record indicates that the AAO's decision was sent to the petitioner 
on July 7, 2010, but that the service center did not receive the Form I-290B in acceptable form for 
filing until August 16, 2010,40 days after the decision was served. Thus, even if the Form I-290B 
filed on August 16, 2010 as an appeal were acceptable as such, it would be untimely filed and, 
therefore, would be rejected pursuant to the regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(1)? 

I The record of proceeding reflects that the petitioner's counsel first submitted the Form 1-290B to the service 
center on August 5, 2010, but that the service center rejected it, on August 9, 2010, because it listed multiple 
receipt numbers at the File Number section of the form. On August 16, 2010, the corrected Form 1-290B was 
submitted to the service center, receipted, and date-stamped as filed. 

2 As neither the Act nor regulations grant the AAO authority to extend the 33-day period for filing an appeal, 
the appeal was not timely filed and must be rejected pursuant to 8 C.F.R. § 103.3(a)(2)(v)(B)(1). 
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The fact that the petitioner characterized the present matter as an appeal in the Porm I-290B 
forecloses its consideration as a motion. However, for instructive purposes, the AAO will also 
address why the matter before the AAO would not be viable as a motion even if it had been 
submitted as such. 

The regulation at 8 C.P.R. § 103.5(a)(4) requires dismissal of a motion that does not meet applicable 
requirements. Even if counsel had annotated the Porm I-290B as a motion and submitted the present 
matter as such, it would have to be dismissed on each of two independent grounds, namely, (1) 
untimely filing, and (2) failure to specify a basis for relief. 

Per the regulations at 8 C.P.R. §§ 103.5(a)(1)(i) and 103.5(a)(1)(iii) any motion "shall be submitted 
on Form I-290B," with or without a brief, and must be filed within 30 days of the decision that is 
the subject of the motion.3 In the present matter, the Porm I-290B was filed, without a brief, 41 days 
after the decision that it addresses. Accordingly, as a motion, the present matter would have been 
untimely filed. 

Next, all matters constituting a motion must be submitted together at the filing of the Porm I-290B. 
See 8 c'P.R. §§ 103.5(a)(1)(iii); 103.5(a)(2); and 103.5(a)(3).4 In the present proceeding, counsel 
filed no brief or additional evidence with the Form I-290B, and the only statement submitted with 
the Porm I-290B regarding the basis upon which it was filed is this statement at Part 3 of the Form 
I-290B: 

Our appeal brief will be filed within thirty (30) days oftoday's date.5 

As the Porm I-290B and the documents filed with it state no basis for relief, they would be dismissed 
if they had been submitted as a motion. 

ORDER: The appeal is rejected. 

3 This regulation allows U.S. Citizenship and Immigration Services (USCIS) discretion to excuse a late filing 
of a motion to reopen upon demonstration that the delay in filing "was reasonable and was beyond the control 
of the applicant or petitioner." As neither of these factors are demonstrated in this record of proceeding, there 
is no basis for discretionary excusal. 

4 While the regulation at 8 c.F.R. § 103.3(a)(2)(vii) states that, for good cause shown, a petitioner may be 
permitted additional time to submit a brief or additional evidence to the AAO in connection with an appeal, 
no such provision applies to a motion to reopen or reconsider. 

5 On September 7, 2010, counsel for the petitioner filed a set of documents "as [the petitioner's] brief in this 
matter." As these documents were submitted after the Form I-290B, they would not comprise part of the 
motion and, therefore, would not be considered in the adjudication of the motion. 


