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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition 
will be denied. 

The petitioner claims to be a nonprofit research organization engaged in applied research. It seeks to employ 
the beneficiary as a financial manager and logistic advisor. The petitioner, therefore, endeavors to classifY the 
beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section IOJ(a)(l5)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.c. § 110 I (a)(l5)(H)(i)(b). 

The 2008 fiscal-year (FY08) cap for the issuance of H-lB visas, set by section 214(g)(l)(A) of the Act, 8 
U.S.c. § I I 84(g)(l)(A), was reached on April 2, 2007. Although the petition was received on December 10, 
2007, the petition was accepted and adjudicated because the petitioner indicated on the Form 1-129 that it is a 
nonprofit research organization or governmental research organization as defined in 8 C.F .R. § 
2 14.2(h)(l9)(iii)(C). 

The director denied the petition based on the petitioner's failure to establish that it was a nonprofit research 
organization or governmental research organization as defined in 8 C.F.R. § 214.2(h)(l9)(iii)(C). The 
director further noted that under the American Competitiveness and Workforce Improvement Act (ACWIA) of 
1998, the petitioner was required to pay the required filing fee of $1 ,500, and cited the petitioner's failure to 
submit the required fee as an additional basis for denial of the petition. 

On appeal, the petitioner submits a letter claiming that it qualifies for fee exemption because (I) it is a 
nonprofit research organization engaged in applied research; and (2) it is a tax exempt organization. No 
additional documentary evidence in support of these claims was submitted. 

Upon review of the record of proceeding, the AAO concurs with the director's conclusions. The AAO bases 
its decision upon its consideration of all of the evidence in the record of proceeding, including: (I) the 
petitioner's Form 1-129 (Petition for Nonimmigrant Worker) and the supporting documentation filed with it; 
(2) the director's request for evidence (RFE); (3) the petitioner's response to the RFE; (4) the director's denial 
letter; and (5) the Form 1-290B, and supporting documentation. 

Section 214(g)(5)(B) of the Act, 8 U.S.C. § I I 84(g)(5)(B) as modified by the American Competitiveness in 
the Twenty-first Century Act (AC21), Pub. L. No. 106-313 (October 17, 2000), states, in relevant part, that 
the H-I B cap shall not apply to any nonimmigrant alien issued a visa or otherwise provided status under 
section 101(a)(l5)(H)(i)(b) of the Act who "is employed (or has received an offer of employment) at a 
nonprofit research organization or a governmental research organization." 

The regulation at 8 CFR § 214.2(h)( 19)(iv) indicates that a "nonprofit" organization or entity is: 

(A) Defined as a tax exempt organization under the Internal Revenue Code of 1986, 
section 501(c)(3), (c)(4) or (c)(6), 26 U.S.C. 501(c)(3), (c)(4) or (c)(6), and 
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(8) Has been approved as a tax exempt organization for research or educational purposes 
by the Internal Revenue Service. 

The regulation at 8 C.F.R. § 214.2(h)(19)(iii)(C) states: 

A nonprofit research organization or governmental research organization. A nonprofit research 
organization is an organization that is primarily engaged in basic research andlor applied research. 
A governmental research organization is a United States Government entity whose primary 
mission is the performance or promotion of basic research andlor applied research. Basic research 
is general research to gain more comprehensive knowledge or understanding of the subject under 
study, without specific applications in mind. Basic research is also research that advances 
scientific knowledge, but does not have specific immediate commercial objectives although it may 
be in fields of present or potential commercial interest. It may include research and investigation 
in the sciences, social sciences, or humanities. Applied research is research to gain knowledge or 
understanding to determine the means by which a specific, recognized need may be met. Applied 
research includes investigations oriented to discovering new scientific knowledge that has specific 
commercial objectives with respect to products, processes, or services. It may include research 
and investigation in the sciences, social sciences, or humanities. 

In this matter, the petitioner claims to be a nonprofit research organization. The director found the initial 
evidence submitted with the petition insufficient to support this contention. Consequently, the director issued 
an RFE on April 29, 2008, noting that the evidence in the record did not support the petitioner's assertions 
that it was a nonprofit research organization exempt from the $1500 ACWIA fee. The director requested that 
the petitioner submit further evidence to show that it qualified for the exemption. 

In a response dated May 18, 2008, the petitioner submitted a letter in which it claimed that it was an exempt 
company and met the regulatory definition set forth at 8 C.F.R. § 214.2(b )(l9)(iii)(C). The petitioner, 
however, submitted no documentary evidence to support this contention. 

As stated above, in order to be considered a "nonprofit research association," an organization defined at 
Section 501(c)(3) of the Internal Revenue Code of 1986 will be exempt if it has been approved as a tax 
exempt organization by the IRS and is engaged primarily in basic or applied research. An organization that 
may qualifY but has not been approved by the IRS will not qualifY, nor will an approved 501(c)(3) 
organization that is not engaged primarily in basic or applied research. 

Despite its repeated claims in response to the RFE and on appeal, the petitioner has submitted no evidence to 
show that it meets the regulatory definition, such as documentation from the IRS confirming its approval as a 
tax exempt organization that is engaged primarily in research. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. 
Matter o/Soifici, 22 I&N Dec. 158,165 (Comm. 1998) (citing Matter o/Treasure Craft a/California, 14 
I&N Dec. 190 (Reg. Comm. 1972)). 



Therefore, absent documentary evidence to support its claims, the petitioner has failed to demonstrate that it is 
a nonprofit research organization or governmental research organization as defined in 8 C.F.R. § 
214.2(19)(iii)(C). Consequently, the petitioner is not exempt from the FY08 H-IB cap. For this reason, the 
petition will be denied. 

The second basis for denial was the petitioner's failure to submit the required filing fee. 

The Omnibus Appropriations Act of FY 2005 was signed into law on December 8, 2004, which reinstated and 
raised the ACWIA fee for HI-B petitions to $1,500. Petitioners who employ a total of no more than 25 
full-time equivalent employees in the United States, including any affiliate or subsidiary, may submit a 
reduced ACWIA fee of $750. According to section 214(c)(9)(A) of the Act, certain entities, including 
nonprofit research organizations, are still exempt from the ACWIA fee. 

As discussed above, the petitioner failed to demonstrate that it is a nonprofit research organization or 
governmental research organization. Therefore, the petitioner was not exempt from the ACWIA fee 
requirement and failed to pay the required filing fee for this petition. For this additional reason, the petition 
may not be approved. 

Beyond the decision of the director, the petitioner has failed to submit a valid Labor Condition Application 
(LCA) for all work locations, as required by 8 C.F.R. § 214.2(h)(2)(i)(B). The director noted in the RFE that 
the LCA listed the beneficiary's work location as Houston, Texas, but the petitioner's address was in Phoenix, 
Arizona. Moreover, the AAO notes that address listed for the petitioner on Form 1-129 was Miami, Florida 
(and was formerly listed as Katy, Texas, but this information was crossed out). 

General requirements for filing immigration applications and petitions are set forth at 8 C.F .R. § I 03.2( a)( I) as 
follows: 

[E]very application, petition, appeal, motion, request, or other document submitted on the 
form prescribed by this chapter shall be executed and filed in accordance with the instructions 
on the form, such instructions ... being hereby incorporated into the particular section of the 
regulations requiring its submission .... 

Further discussion of the filing requirements for applications and petitions is found at 8 C.F.R. § 103.2(b)(I): 

An applicant or petitioner must establish eligibility for a requested immigration benefit. An 
application or petition form must be completed as applicable and filed with any initial 
evidence required by regulation or by the instructions on the form .... 

In matters where evidence related to filing eligibility is provided in response to a director's request for 
evidence, 8 C.F.R. § 103.2(b)(I2) states: 

An application or petition shall be denied where evidence submitted in response to a request 
for initial evidence does not establish filing eligibility at the time the application or petition 
was filed .... 
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The regulations require that before filing a Form 1-129 petition on behalf of an H-I B worker, a petitioner 
must obtain a certified LCA in the occupational specialty in which the H-IB worker will be employed. See 
8 C.F.R. § 214.2(h)(4)(i)(B). The instructions that accompany the Form 1-129 also specify that an H-IB 
petitioner must document the filing of an LCA with the Department of Labor (DOL) when submitting the 
Form 1-129. 

The purpose of the certified LCA is to establish that DOL concurs with the information relating to the work 
location listed on the LCA in terms of the prevailing wage. In this matter, the record does not contain an 
LCA certified by the DOL relating to the beneficiary's work location. Specifically, Form 1-129, Part 5, box 5 
requires a petitioner to state the address where the beneficiary's services would be rendered, if different from 
the address in Part I. In this matter, the petitioner left this section blank, thus implying that the beneficiary's 
services would be performed in Miami, Florida. However, the LCA in the file is certified for a work location 
in Houston, Texas. Although the petitioner claims in response to the RFE that Houston, Texas is one of the 
petitioner's several locations, no evidence to support this contention has been submitted. Again, going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof 
in these proceedings. Maller ofSoffici, 22 I&N Dec. at 165 (citing Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg. Comm. 1972). 

The record, therefore, is insufficient to establish that the submitted LCA is valid for the beneficiary's actual 
work location, since the work location of the beneficiary is unclear. It is incumbent upon the petitioner to 
resolve any inconsistencies in the record by independent objective evidence. Any attempt to explain or 
reconcile such inconsistencies will not suffice unless the petitioner submits competent objective evidence 
pointing to where the truth lies. Maller of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). For this additional 
reason, the petition must be denied. 

A final issue not addressed by the director is whether the beneficiary will be employed in a specialty 
occupation. 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.c. § I I 84(i)(l), defines the term 
"specialty occupation" as an occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(ii): 

Specialty occupation means an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in field of human endeavor including, 
but not limited to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and the arts, 
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and which requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualifY as a specialty occupation, the position must meet one of 
the following criteria: 

(/) A baccalaureate or higher degree or its equivalent IS normally the mInImum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel posItIOns among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a 
degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with section 
214(i)(IJ of the Act, 8 U.S.c. § 1184(i)(I), and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute as a 
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of language 
which takes into account the design of the statute as a whole is preferred); see also COlT Independence Joint 
Venture v. Federal Say. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter ofW-F-, 21 I&N Dec. 503 (BIA 
1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being 
necessary but not necessarily sufficient to meet the statutory and regulatory definition of specialty 
occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 
387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be 
read as stating additional requirements that a position must meet, supplementing the statutory and regulatory 
definitions of specialty occupation. 

Consonant with section 2 14(i) (I) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. Citizenship and 
Immigration Services (USCIS) consistently interprets the term "degree" in the criteria at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. Applying this standard, USCIS regularly approves H-I B petitions 
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants, 
college professors, and other such professions. These occupations all require a baccalaureate degree in the 
specific specialty as a minimum for entry into the occupation and fairly represent the types of professions that 
Congress contemplated when it created the H-I B visa category. 
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The regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that "[a]n H-IB petItIon involving a specialty 
occupation shall be accompanied by [d]ocumentation ... or any other required evidence sufficient to establish 
... that the services the beneficiary is to perform are in a specialty occupation." Moreover. the regulation at 8 
C.F.R. § 214.2(h)(4)(iv)(A)(J) specifically lists contracts as one of the types of evidence that may be required 
to establish that the services to be performed by the beneficiary will be in a specialty occupation. 

The petitioner's supporting documents submitted with the petition provided a vague overview of the 
beneficiary'S proposed duties. Specifically, the petitioner stated: 

In this complex position [the beneficiary] will be responsible for controllers and preparation 
of Financial Reports that summarize and forecast the corporation Financial Position. 
Preparing special reports required by regulatory authorities. As such, [the beneficiary] will 
be responsible to handle and manage all the financial information pertaining to the company, 
particularly; she will analyze and prepare reports and other financial activities within our 
firm. Direct the organization financial goals, objectives and budgets, execute capital raising 
strategies to support a firm expansion, develop financial and accounting systems, direct 
investment activities and supplement cash management strategies. She will also analyze 
rends [sic], cost, revenues, financial commitments and obligations incurred to projects futures 
revenues and expenses, tax strategies. Also will be our Logistic Advisor. 

The AAO finds the petitioner's description of the duties of its proffered position to reflect the type of 
activities generally performed by financial managers, i.e., preparation of financial reports and analyzing costs. 
However, the petitioner's listing of these duties is so generic, so nonspecific that it precludes the AAO from 
determining precisely what tasks the beneficiary would perform for the petitioner on a daily basis. For 
example, although the petitioner has stated that the beneficiary would be responsible for an analysis of its 
financial structure, it offers no indication of what the petitioner would require of the beneficiary in completing 
such an examination and analysis. Without this type of description, the AAO is unable to determine whether 
the responsibilities of the proffered position would require the beneficiary to hold the minimum of a 
baccalaureate or higher degree or its equivalent to perform them. Accordingly, it finds the record does not 
establish that the proffered position qualifies as a specialty occupation under the first criterion at 8 C.F.R. § 
214.2(h)(4)(iii)(A) - a baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position. 

The AAO now turns to a consideration of whether the proffered pOSItIOn may qualifY as a specialty 
occupation under either of the prongs of the second criterion at 8 C.F.R. § 2l4.2(h)(4) -a degree requirement 
is common to the industry in parallel positions among similar organizations, or that the proffered position is 
so complex or unique that it can be performed only by an individual with a degree. 

The petitioner has failed to establish that the proffered position is that of a financial manager, as described by 
the Handbook, and there is no other evidence in the record that would serve as proof that the petitioner's 
degree requirement for the proffered position is common to its industry in parallel positions among similar 
organizations. Further, the AAO also concludes that the record before it does not establish that the position 



Page 8 

qualifies as a specialty occupation under the second prong at 8 C.F.R. § 214.2(h)( 4)(iii)(A)(2) - the position is 
so complex or unique that it can be performed only by an individual with a degree. It finds no evidence in the 
record that would support such a finding. Accordingly, the petitioner cannot establish its position as a 
specialty occupation under either prong of the second criterion. 

The AAO next considers the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(3) and (4): the employer normally requires 
a degree or its equivalent for the position; and the nature of the specific duties is so specialized and complex 
that the knowledge required to perform them is usually associated with the attainment of a baccalaureate or 
higher degree. 

To determine a petitioner's ability to meet the third criterion, the AAO normally reviews the petitioner's past 
employment practices, as well as the histories, including names and dates of employment, of those employees 
with degrees who previously held the position, and copies of those employees' diplomas. In this matter, the 
petitioner indicates that the proffered position is newly-created and thus there is no hiring history of degreed 
individuals. Accordingly, it cannot establish the proffered position as a specialty occupation under the third 
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A). 

The fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) requires that a petitioner establish that the nature of the 
specific duties of the position is so specialized and complex that the knowledge required to perform them is 
usually associated with the attainment of a baccalaureate or higher degree. The petitioner provides no 
evidence and makes no claims that the duties of the position are so specialized and complex that the 
knowledge required to perform them is usually associated with the attainment of a baccalaureate or higher 
degree. Therefore, the petitioner has failed to establish that the proffered position is a specialty occupation 
under the fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A). 

Accordingly, the petitioner has not established that the proposed position qualifies as a specialty occupation 
under any of the criteria at 8 C.F.R. § 214.2(hX4)(A) or that the beneficiary would be coming temporarily to 
the United States to perform the duties ofa specialty occupation pursuant to 8 C.F.R. § 214.2(h)(l)(B)(J). 

For the reasons set forth above, even if the other stated grounds of ineligibility were overcome on appeal, the 
petitioner has failed to supplement the record with sufficient evidence to establish that the beneficiary would be 
performing the duties of a specialty occupation, and the petition cannot be approved for this reason. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 
§ 1361. Here, that burden has not been met. Accordingly, the director's decision will be affirmed, and the 
petition will be denied. 

ORDER: The director's decision is affirmed. The petition is denied. 


