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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case, All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office, 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen, The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103,5, All motions must be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion, 

with a fee of $585. Please be aware that 8 C.F.R. § 103.5(a)(J)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

~Aud7~ 
Perry Rhew 
Chief, Administrative eals Office 

www.uscis.gov 
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The duties of the position are described as follows in the support letter the petitioner submitted with the H-l B 
petition on behalf of the beneficiary: 

[E]stablish functional and technical specifications; develop, integrate and test candidate 
architectures; develop complex production scripts and web-based applications; define 
input/output/throughput requirements; and work with others to ensure successful 
integration of the entire system; Support second-tier trouble-shooting; analyze system 
problems, to determine their cause and develop solutions (including, potentially new 
configurations, software or scripts) as required; Develop detailed architectural, 
component, and interface specifications, and detailed documentation describing 
implementation plans and operational procedures; responsible for technical interface with 
the customer on additional broad areas to include all processes involved in IT systems 
engineering, including requirements definition, systems analysis, design, implementation, 
test, operations research applications as well as integration and support of software, 
networks, security and life cycle support .... 

[Emphasis added.] 

Regarding the minimum qualifications, the petitioner states that the proffered position requires at least a 
"baccalaureate degree in computer science, statistics, economics, mathematics, management information 
systems, and/or a relative analytic or scientific discipline, or the equivalent thereof." 

The petitioner submitted a copy of the beneficiary's education documents, which indicate that he has a U.S. 
Master of Science degree in Computer Science. 

The submitted Labor Condition Application (LCA) was filed for a systems engineer to work in 
April 20, 2009 to April 20, 2012. The LCA lists a prevailing wage of $50,918 in 

On July 20, 2009, the director issued an RFE requesting, in part, more detailed information regarding the 
location where the beneficiary will work, a signed statement from a client clarifYing the location of the 
beneficiary's work, information about work site locations other than the petitioner's offices if applicable, and 
evidence regarding the in-house project if the beneficiary will work in-house. The RFE specifically states, 
"[i]f the beneficiary will work on an in-house project, submit evidence describing the in-house project, the 
length oftime the beneficiary is expected to work on the project, team members assigned to the project, their 
titles and duties, and invoices showing the development of the product for your customer or evidence that 
your business normally engages in software development." 

Counsel for the petitioner responded to the RFE, stating that the beneficiary will be working at the petitioner's 
offices on a data management application project. Counsel provided a brief summary ofthe data management 
project, which states that the nature of the project is as follows: 

Activities such as analysis of Data management plans, database setup[,] site and 
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investigator setup, Data Collection Modules and Data Collection Instrument, DCI books, 
Case Report form design based on CDISC principles and ODM implementation, dry run 
of the forms, creating and testing the database, entering data into the study, carry out edit 
checks using SAS, data extracts into SAS. The CDM module effectively bridges the gap 
between the academic knowledge acquired and the industry expectation. 

The beneficiary is not mentioned by name, but the project summary indicates that one systems engineer will 
have a role in the project. The duties are similar to those provided in the initial support letter, with the notable 
omission of being "responsible for technical interface with the customer on additional broad areas to include 
all processes involved in IT systems engineering." Although the duties include working with others to ensure 
successfu I integration of the entire system and although information regarding team members assigned to the 
project was specifically requested in the RFE, the petitioner does not provide any information about other 
team members. The duties are broken down as follows: requirements and design review (25%); design 
(50%); and program specifications (25%). Under the requirements and design review section, the beneficiary 
would "[p]rototype and iterate design concepts based on development team and customer feedback[.]" Under 
the design section, the beneficiary would "[r]eview prototype with software engineers and users[.]" 
[Emphasis added.] However, despite the petitioner stating that the beneficiary would work with a 
development team and customers as well as software engineers and users, the petitioner does not submit any 
documentation about these other individuals and entities, despite the specific request for this information in 
the RFE. No copies of invoices were submitted even though it appears that the project on which the 
beneficiary would allegedly work is for the benefit of customers. Additionally, the petitioner did not provide 
information about the duration of the project, the beneficiary's supervisor, or the other members of the 
development team. 

The director denied the petition on October 5, 2009. 

On appeal, counsel submits advertisements for systems engineers from other companies as well as advertisements 
the petitioner placed for systems and network administrators and software developers/architects. 

The AAO will first consider whether the proffered position is a specialty occupation. Section 214(i)(I) of the 
Immigration and Nationality Act (the Act), 8 U.s.c. § 1184(i)(l), defines the term "specialty occupation" as 
an occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in fields of human endeavor including, 
but not limited to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and the arts, 
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Defensor, which is appropriate in an H-IB context, like this one, where USCIS has determined that the 
petitioner is not the only relevant employer for which the beneficiary will provide services, as the petitioner 
states that the beneficiary will work directly with clients in the description duties, and, moreover, as the 
petitioner, which is a consulting and staff augmentation firm, has failed to establish that the beneficiary would 
work on this proposed project at its offices for the duration of the petition, USCIS has found that the record 
does not contain any documentation from the end user client(s) for which the beneficiary will provide services 
that establishes the specific duties the beneficiary would perform and to which entity the beneficiary would 
ultimately report. Without this information, the AAO cannot analyze whether these duties would require at 
least a baccalaureate degree or the equivalent in a specific specialty, as required for classification as a 
specialty occupation. 

Additionally, the AAO notes that the petitioner's own stated minimum requirements for the position, which is for 
a "baccalaureate degree in computer science, statistics, economics, mathematics, management information 
systems, and/or a relative analytic or scientific discipline, or the equivalent thereof' indicates an acceptance 
of a wide and varied range of fields. Therefore, the petitioner has not demonstrated that it requires at least a 
Bachelor's Degree in a specific specialty for the proffered position, as required under 8 C.F.R. § 
214.2(h)( 4)(ii). 

The AAO therefore affirms the director's finding that the petitioner failed to establish that the proposed position 
qualifies for classification as a specialty occupation. 

Next, the AAO also affirms the director's finding that the petItIoner failed to establish that the LCA 
corresponds to the petition. For this additional reason, the petition cannot be approved. 

In pertinent part, the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(B) states: 

software engineers, which includes systems engineers, while most employers "prefer" to hire individuals with 
a bachelor's degree in a specific specialty, the Handbook does not state that this is a normal, minimum entry 
requirement for a systems engineering position. Additionally, all but two of the advertisements that counsel 
provided on appeal from other companies are either in a different industry from the petitioner or a much 
larger corporation than the petitioner. Of the two advertisements that appear to be from staffing firms, one of 
them is for a client requiring a systems engineer who will develop real-time embedded control systems 
containing microcontrollers, communications, digital electronics, and analog requirements, and also requires a 
bachelor's degree in electrical/electronics engineering or a related field. Therefore, the duties and degree 
requirement differ significantly from the petitioner's. The second advertisement from a staffing firm is for a 
client that requires a senior systems engineer with demonstrated FAA experience and requires a bachelors or 
masters degree in engineering plus extensive experience, thereby also differing significantly from the job 
duties and requirements asserted in the present petition. Regarding the petitioner's advertisements, none of 
these are for a position with the title of systems engineer and the brief descriptions of duties in the 
advertisements appear to differ from those proffered in this petition. Therefore none of these advertisements 
are probative for this proceeding. 



The petitioner shall submit the following with an H-IB petition involving a specialty 
occupation: (I) A certification from the Secretary of Labor that the petitioner has filed 
a labor condition application .... 

The regulation at 8 C.F .R. § 103 .2(b)(1) states, in pertinent part: 

An applicant or petitioner must establish that he or she is eligible for the requested 
benefit at the time of filing the application Df petition. All required application or 
petition forms must be properly completed and filed with any initial evidence required 
by applicable regulations andlor the form's instructions. 

In addition, the regulation at 8 C.F.R. § 214.2(h)( 4 )(i)(B)(1), states, as part of the general requirements for 
petitions involving a specialty occupation, that: 

Before filing a petition for H-I B classification in a specialty occupation, the petitioner 
shall obtain a certification from the Department of Labor that it has filed a labor 
condition application in the occupational specialty in which the alien(s) will be 
employed. 

Further, the regulation at 8 C.F.R. § 214.2(h)(2)(E), which states: 

Amended or new petition. The petitioner shall file an amended or new petition, with 
fee, with the Service Center where the original petition was filed to reflect any material 
changes in the terms and conditions of employment or training or the alien's eligibility 
as specified in the original approved petition. An amended or new H-IC, H-IB, H-2A, 
or H-2B petition must be accompanied by a current or new Department of Labor 
determination. In the case of an H-I B petition, this requirement includes a new labor 
condition application. 

It is self-evident that a change in the location of a beneficiary's work to a geographical area not covered by 
the LCA filed with the Form 1-129 is a material change in the terms and conditions of employment. Because 
work location is critical to the petitioner's wage rate obligations, the change deprives the petition of an LCA 
supporting the period of work to be performed at the new location. 

Moreover, while DOL is the agency that certifies LCA applications before they are submitted to USClS, DOL 
regulations note that the Department of Homeland Security (DHS) (i.e., its immigration benefits branch, 
USClS) is the department responsible for determining whether the content of an LCA filed for a particular 
Form 1-129 actually supports that petition. See 20 C.F.R. § 655.705(b), which states, in pertinent part: 

For H-lB visas . .. DHS accepts the employer's petition (DHS Form 1-129) with the DOL 
certified LCA attached. In doing so, the DHS determines whether the petition is supported by 
an LCA which corresponds with the petition, whether the occupation named in the [LCA 1 is a 
specialty occupation or whether the individual is a fashion model of distinguished merit and 
ability, and whether the qualifications of the nonimmigrant meet the statutory requirements of 
H-I B visa classification. 

[Emphasis added]. 



The LeA and Form 1-129 in this matter, which indicate the proffered position's location as being in _ 
the duration of the petition, were not supported by the evidence submitted. Despite the 

RFE's specific request for documentation demonstrating that the beneficiary will work at the petitioner's 
offices for the duration of the petition, the petitioner failed to provide any evidence to support this assertion. 
In light of the fact that the record of proceeding does not demonstrate that the beneficiary will work at the 
petitioner's offices for the duration of the petition, USCIS cannot ascertain that this LCA actually supports 
and corresponds to the H-IB petition. 8 C.F.R. § 103.2(b)(I). Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. 
Matter ofSoffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg. Comm. 1972)). 

Therefore, the director's conclusion that the petitioner failed to establish that the LCA corresponds to the 
petition is affirmed. 

Third, the AAO will examine whether the petition must be denied for the additional reason that it was filed 
without an itinerary of the dates and locations where the beneficiary would work. The regulation at 8 C.F.R. 
§ 214.2(h)(2)(i)(B) states, in pertinent part: 

Service or training in more than one location. A petition which requires services to be 
performed or training to be received in more than one location must include an itinerary with 
the dates and locations of the services or training and must be filed with the Service office 
which has jurisdiction over 1-129H petitions in the area where the petitioner is located. The 
address which the petitioner specifies as its location on the 1-129H petition shall be where the 
petitioner is located for purposes of this paragraph. 

The language of the regulation, which appears under the subheading "Filing of petitions" and uses the 
mandatory "must," indicates that an itinerary is required initial evidence for a petition involving employment 
at multiple locations, and that such a petition may not be approved for any employment for which there is not 
submitted, at the time of the petition's filing, at least the employment dates and locations. 

On appeal, counsel argues that because the beneficiary will only work at the petitioner's offices, the petitioner 
was not required to submit an itinerary. If the petitioner could demonstrate that the beneficiary would only 
work in one location for the duration of the petition, then the petitioner would not be required to submit an 
itinerary. However, as discussed previously, the petitioner's primary business is providing consulting and 
staff augmentation services. The petitioner failed to submit any supporting evidence demonstrating that the 
beneficiary would work at its offices for the duration of the petition even though the job duties include 
working with clients. The AAO therefore affirms the director's finding that the petitioner failed to submit an 
itinerary as required under 8 C.F.R. § 214.2(h)(2)(i)(B) and denies the petition on this additional ground. 

Beyond the decision of the director, the AAO also finds that the petitioner failed to submit requested evidence 
that precludes a material line of inquiry. The petitioner and counsel did not provide additional documentation and 
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details about the proffered position that were specifically requested by the director to provide further infonnation 
that clarifies whether the proffered position is a specialty occupation. Failure to submit requested evidence that 
precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F .R. § 103 .2(b)( 14). Therefore, 
the petition will be denied for this additional reason. 

The AAO conducts appellate review on a de novo basis. See SO/lane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004)." The appeal will be dismissed and the petition denied for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the burden 
of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 
U .S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


