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DISCUSSION: The director of the California Service Center denied the nonimmigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

The petitioner is a business software development, training and consulting firm with 22 employees. It seeks 
to employ the beneficiary as a programmer analyst pursuant to section 10 I (a)( IS)(H)(i)(b) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. § I 101 (a)(1S)(H)(i)(b). The director denied the petition finding that 
the petitioner failed to: (I) submit an appropriate and valid Labor Condition Application (LCA); and (2) 
submit requested evidence that was material to determining its eligibility for the benefit sought in this matter. 

The petitioner's H-IB petition was filed for the beneficiary on December 8, 2008. In the Form 1-129, the 
petitioner indicated that the location of employment would be at the petitioner's offices in Schaumburg, IL 
and requested validity dates of December 3, 2008 to December 2, 2011. The proffered salary for the 
proffered position of programmer analyst is $48,000 per year. The certified which covers the validity 
period requested in the petition, lists the work location as the and lists a prevailing 
wage of $46,30 I. 

In the petitioner's support letter filed with the petition, the petitioner describes its business as follows: "[w]e 
develop software for clients' applications at our production facility in Schaumburg, [IL], and if requested by 
our clients, we also assign our employees to provide SAP and software development services on our client's 
[sic] worksites." The petitioner goes on to describe the proffered position as follows: 

[The] beneficiary will be responsible for analyzing, designing, testing, and implementing 
programs for the client software applications. Beneficiary will first communicate with the 
client organization to determine the needs of the organization, and the specifications for the 
client organization's current systems. Beneficiary will then analyze this information in order 
to determine the necessary modifications to the existing system or the necessary components 
for a new system by applying her skills in structured analysis and design. Beneficiary will 
then write algorithms required to develop programs using coding in programming languages 
that suite the front-end package. Beneficiary will test and debug systems once installed, and 
oversee its complete implementation. Subsequently, Beneficiary will provide technical 
services to clients relating to use, operation and maintenance of equipment and systems. 

nm,VlCle services [ as a] Programmer Analyst for our 
•••• ., where beneficiary would 

impl,:ment programs for software applications .... 
Upon completion of this project, the beneficiary will return to our main office in 
Schaumburg, IL to work on in-house as specified above .... Beneficiary is expected 
to work only 

We anticipate that [the beneficiary] will spend approximately 80% of [her] time on issues 
related to analysis, design, and testing of client software applications, with the remaining 
20% of her time dedicated to attending meetings, communicating with clients, programming 
and other miscellaneous duties .... 
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As with any Programmer Analyst, the usual minimum requirement for performance of the job 
duties is a Bachelor's degree in Computer Science/Engineering or a related field .... 

The petitioner also included a copy of its offer letter to the beneficiary and a copy of a Work Order. The 
Work Order, which is signed by the petitioner,., and the beneficiary, states that_ a company located 

•
. _ would like to retain the services of the beneficiary as a programmer analyst to work i~ 

starting December 17,2008, for an open-end~he project is not defined and as _ is located in 
_, it is not clear whether the location in_ is at an office belonging to UBT or at the office 
of petitioner also submitted an itinerary, which states that the beneficiary will work 
for starting December 17, 2008, for an open-ended period as well as at the petitioner's 
offices in for an unspecified period. The address of the location in _ is not 
provided in any ofthe documentation submitted. 

Additionally, the petitioner submitted the beneficiary's education documents, which indicate that she has a 
U.S. Master of Science degree in Electrical Engineering. 

On December 17, 2008, the service center issued an RFE in this matter, the pertinent parts of which 
requested: (1) copies of signed and valid contracts between the petitioner and the beneficiary; (2) a complete 
itinerary of services or engagements that specifies the date of each service or engagement, the names and 
addresses of the actual employers, and the names and addresses of the locations where the services will be 
performed; (3) copies of signed and valid contractual agreements between the petitioner and UBT, which 
contain the validity dates of the agreements; and (4) copies of signed and valid work orders or other 
agreements/letters between the petitioner and the authorized officials of the ultimate end-client companies 
where the work will actually be performed. 

On December 19,2008, counsel for the petitioner submitted the petitioner's letter in response to the RFE, 
which stated that the requested documentation was already provided with the initial petition. Other than the 
petitioner's letter, no documentation was submitted in response to the RFE. 

On appeal, the petitioner submits a letter from UBT, dated January 25, 2009. The letter states that the 
beneficiary will work on an ongoing _ product development project. The letter does not provide the 
address where the beneficiary wi II work, other than stating that the worksite is~, and states that 
the expected duration of the project is two years and is likely to be extendable. ~ a description of 
•• IiI. and states that the beneficiary would join ~ software development team, which raises the 
question of whether the petitioner would actually control the beneficiary'S work and terms of employment. 
The first responsibility that the beneficiary would have in this project is listed as follows: "[i)nteract with 
various teams, Business Specialists, End Users & Directors to gather rules for development of the ••••• 
pro~phasis added.) Moreover, as stated no evidence was provided that_has offices 
in _. It therefore appears that the location in where the benefic iary would work is not 
at the petitioner's offices nor at UBT's offices, which are , but at an unspecified third-party client 
site. 

First, the AAO will examine whether the petitioner submitted an appropriate and valid LCA in support of the 
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petition. 

The petitioner did not indicate that the beneficiary would work as a programmer analyst at any location other 
than in and Although the Form 1-129 only indicates that the beneficiary will 
work in the LCA and itinerary, which were submitted with the petition, state that the 
beneficiary will also work in _ It should be noted according to the U.S. Department of 
Labor's Foreign Labor Certification Online Wage Library, and _ are in the same 
geographical metropolitan area. Consequently, the AAO dIsagrees director that the petitioner failed 
to submit an appropriate and valid LCA in support of the petition and this ground for denial will be 
withdrawn. 

Second, the AAO will examine whether the petitioner submitted requested evidence that was material to 
determining its eligibility for the benefit sought in this matter. 

Other than the signed offer letter from the petitioner to the beneficiary, the petitioner did not provide the 
documentation requested in the RFE. The itinerary submitted with the petition did not include an exact address of 
the worksite in_ nor did it state when the work would end at that location. Although a Work Order 
was provided with the petition, the contract on which this Work Order was based was not submitted and, 
moreover, no clarification was provided as to whether the location in_ is an office ofUBT or another 
unnamed third-party client, despite the RFE's specific request for the names and addresses of the locations where 
the beneficiary would work, which is consistent with the mandatory requirements for specific locations of entities 
for which the beneficiary would provide services, at 8 C.F.R. §§ 214.2(h)(2)(i)(B) and (h)(2)(i)(F). 
Additionally, as discussed previously, without evidence to the contrary and in light ofth~ner's continuous 
failure to document exactly where the beneficiary would work on assignment to UBT in _, the information 
provided b~oner, including the letter from UBT submitted on appeal, appears to indicate that the 
location in ~ is at a third-party client site, which would mean that the petitioner should have submitted 
copies of contracts, other documentation, and an updated itinerary with an exact address regarding a third-party 
client. If the _ worksite is actually an office belonging to the petitioner or UBT, then the petitioner 
should have submitted evidence to this effect. It is incumbent upon the petitioner to resolve any inconsistencies 
in the record by independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not 
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. Malter of Ho, 
19 I&N Dec. 582, 591-92 (BIA 1988). As the petitioner did not clarifY the company located in Chicago, IL or 
provide an updated itinerary with the addresses and duration of time for each worksite along with copies of client 
contracts, the AAO finds that the petitioner did not submit most of the documentation requested in the RFE, or 
otherwise adequately respond to the director's concerns. Consequently, the director did not err in denying the 
petition due to the petitioner's failure to submit requested documentation required for a material line of inquiry. 
See 8 C.F.R. § 103.2(b)(14), which states that failure to submit requested evidence that precludes a material 
line of inquiry shall be grounds for denying the petition. Therefore, the AAO affirms the director's decision 
to deny the petition on this basis. 

Beyond the decision of the director, the AAO finds, based on the evidence of record, that the petitioner failed to 
establish that the proffered position qualifies as a specialty occupation. To meet its burden of proof in this regard, 
the petitioner must establish that the employment it is offering to the beneficiary meets the following statutory 
and regulatory requirements. 
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Section 214(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.c. § I I 84(i)(1) defines the term 
"specialty occupation" as one that requires: 

(A) theoretical and practical application ofa body of highly specialized knowledge, and 

(8) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.P.R. § 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, but not limited to, architecture, 
engineering, mathematics, physical sciences, social sciences, medicine and health, education, 
business specialties, accounting, law, theology, and the arts, and which requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a 
minimum for entry into the occupation in the United States. 

Pursuant to 8 C.P.R. § 214.2(h)(4)(iii)(A), to quality as a specialty occupation, the position must also meet 
one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent IS normally the mmlmum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel posItIons among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a 
degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.P.R. § 214.2(h)(4)(iii)(A) must logically be read together with section 
214(i)(l) of the Act, 8 U.S.C. § I I 84(i)(1), and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute as a 
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of language 
which takes into account the design of the statute as a whole is preferred); see also COlT Independence Joint 
Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter ofW-F-, 21 I&N Dec. 503 (BIA 
1996). As such, the criteria stated in 8 C.P.R. § 214.2(h)(4)(iii)(A) should logically be read as being 
necessary but not necessarily sufficient to meet the statutory and regulatory definition of specialty 
occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition under 8 C.P.R. 
§ 214.2(h)( 4 )(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 20 I F.3d 384, 
387 (5'" Cir. 2000). To avoid this illogical and absurd result, 8 C.P.R. § 214.2(h)(4)(iii)(A) must therefore be 
read as stating additional requirements that a position must meet, supplementing the statutory and regulatory 
definitions of specialty occupation. 
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Consonant with section 214(i)(J) of the Act and the regulation at 8 C.F.R. § 214.2(h)( 4)(ii), U.S. Citizenship 
and Immigration Services (USCIS) consistently interprets the term "degree" in the criteria at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. Applying this standard, USCIS regularly approves H-IB petitions 
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants, 
college professors, and other such professions. These occupations all require a baccalaureate degree in the 
specific specialty as a minimum for entry into the occupation and fairly represent the types of professions that 
Congress contemplated when it created the H-I B visa category. 

To determine whether a particular job qualifies as a specialty occupation position, the AAO does not solely 
rely on the job title or the extent to which the petitioner's descriptions of the position and its underlying duties 
correspond to occupational descriptions in the Department of Labor's Occupational Outlook Handbook 
(Handbook). Critical factors for consideration are the extent of the evidence about specific duties of the 
proffered position and about the particular business matters upon which the duties are to be performed. In 
this pursuit, the AAO must examine the evidence about the substantive work that the beneficiary will likely 
perform for the entity or entities ultimately determining the work's content. 

As mentioned above, the evidence indicates that the petitioner would subcontract the beneficiary to work on 
~ product development team. Moreover, it appears likely that the beneficiary will work at an unnamed 
third-party client worksite in _. As discussed previously, other than a Work Order, the petitioner 
did not submit any copies of contracts with its clients or with third-party entities. The evidence must show 
specialty occupation work for the beneficiary with the actual end-client company where the work will 
ultimately be performed. There must be a clear contractual path shown from the petitioner, through any other 
consultants or staffing agencies, to an ultimate end-client. 

The AAO notes that, as recognized by the court in Defensor v. Meissner, 201 F.3d at 387, where the work is 
to be performed for entities other than the petitioner, evidence of the client companies' job requirements is 
critical. The court held that the legacy Immigration and Naturalization Service had reasonably interpreted the 
statute and regulations as requiring the petitioner to produce evidence that a proffered position qualifies as a 
specialty occupation on the basis of the requirements imposed by the entities using the beneficiary's services. 
Id at 387-388. Such evidence must be sufficiently detailed to demonstrate the type and educational level of 
highly specialized knowledge in a specific discipline that is necessary to perform that particular work. As 
discussed above, the record of proceedings lacks such substantive evidence from any end-user entities that 
may generate work for the beneficiary and whose business needs would ultimately determine what the 
beneficiary would actually do on a day-to-day basis. In short, the petitioner has failed to establish the 
existence of H-I B caliber work for the beneficiary. 

The petitioner's failure to establish the substantive nature of the work to be performed by the beneficiary 
precludes a finding that the proffered position is a specialty occupation under any criterion at 8 C.F.R. 
§ 214.2(h)( 4)(iii)(A), because it is the substantive nature of that work that determines (J) the normal minimum 
educational requirement for the particular position, which is the focus of criterion I; (2) industry positions which 
are parallel to the proffered position and thus appropriate for review for a common degree requirement, under the 
first alternate prong of criterion 2; (3) the level of complexity or uniqueness of the proffered position, which is the 
focus of the second alternate prong of criterion 2; (4) the factual justification for a petitioner's normally requiring 
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a degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization and 
complexity ofthe specific duties, which is the focus of criterion 4. 

Applying the analysis established by the Court in Defensor, which is appropriate in an H-IB context, like this 
one, where the AAO has detennined that the petitioner is not the only relevant employer for which the 
beneficiary will provide services, and where the AAO finds that the record does not contain any 
documentation from the end user client(s) for which the beneficiary will provide services that establishes the 
specific duties the beneficiary would perform. Without this information, the AAO cannot analyze whether 
these duties would require at least a baccalaureate degree or the equivalent in a specific specialty, as required 
for classification as a specialty occupation. 

The AAO therefore finds that the petitioner failed to establish that the proposed posItIon qualifies for 
classification as a specialty occupation. For this reason, also, the appeal must be dismissed. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004). The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, the burden 
of proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 
U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


