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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

The petitioner is a convenience store/filling station holding-company. On the Form 1-129 visa 
petition, it stated that it then had 12 employees. To employ the beneficiary in a position designated 
as a financial analyst, the petitioner endeavors to classifY him as a nonimmigrant worker in a 
specialty occupation pursuant to section IOI(a)(l5)(H)(i)(b) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § IlOI(a)(15)(H)(i)(b). The director denied the petition, finding that the 
petitioner failed to establish that the petitioner would employ the beneficiary in a specialty 
occupation position. 

A properly executed Form G-28 Notice of Entry of Appearance in the record shows that the 
petitioner is represented by counsel. Although the appeal submitted contains no indication that 
counsel participated in its preparation, a copy of this decision will be provided to counsel. On 
appeal, the petitioner submitted additional evidence and asserted that the evidence in the record as 
currently constituted satisfies all evidentiary requirements. 

The AAO bases its decision upon its review of the entire record of proceedings, which includes: (I) 
the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service center's 
request for additional evidence (RFE); (3) the response to the RFE; (4) the director's denial letter; 
and (5) the Form 1-290B and counsel's brief and attached exhibits in support of the appeal. 

Section IOI(a)(15)(H)(i)(b) of the Act, 8 U.S.C. § llOI(a)(15)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. The issue before the AAO is whether the petitioner has provided evidence 
sufficient to establish that it would be employing the beneficiary in a specialty occupation position. 

Section 2l4(i)(l) of the Act, 8 U.S.c. § I 1 84(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. § 2l4.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which (I) requires theoretical and practical application of a 
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body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which (2) requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualifY as a specialty occupation, the position must also 
meet one of the following criteria: 

(I) A baccalaureate or higher degree or its equivalent IS normally the mllllmum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a 
degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(I) of the Act, 8 U.S.C. § I I 84(i)(l), and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thrust of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular position's meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(I) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H-I B petitions for qualified aliens who are to be employed as engineers, 
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computer scientists, certified public accountants, college professors, and other such professions. 
These occupations all require a baccalaureate degree in the specific specialty as a minimum for entry 
into the occupation and fairly represent the types of professions that Congress contemplated when it 
created the H-I B visa category. 

At the outset, the AAO finds that the evaluation letter by the professor from the University of 
_ has no probative value regarding the specialty occupation issue, notwithstanding his 
opining that the proffered position qualifies as a specialty occupation. The AAO finds that the 
professor's evaluation letter lacks evidentiary weight for a number of reasons, which will be noted 
below. 

The professor's evaluation is conclusory, in that it opines that the duties listed by the professor (all 
of which are stated in generalized and generic terms) constitute a specialty occupation, but without a 
substantive discussion of how those duties - and their claimed associated educational requirement -
would manifest themselves in actual performance of particular work on this petitioner's specific 
business matters. Further, the professor fails to provide a substantive analysis of how the actual 
performance of the duties listed in the evaluation document would entail the theoretical and practical 
application of a bachelor's degree level of highly specialized knowledge in "Business, Finance, or a 
related degree." As such, the professor fails to establish that his opinion merits any reliance as a 
considered evaluation of the actual performance requirements of this particular proffered position. 

The AAO finds that the duties listed in the professor's letter are generic and generalized functions 
whose educational requirements are not self-evident. To have probative value on the specialty 
occupation issue, an evaluation of the duties comprising the position would identity specific aspects 
of the petitioner's business that reflect its claimed specialty-occupation status and would 
communicate how it is that those specific aspects would require the theoretical and practical 
applications of at least a bachelor's degree level of highly specialized knowledge in a specific 
specialty. The evaluation's narrative would also describe those particular business operations with 
sufficient detail to establish that its author is familiar with and accurately addressing them. The 
professor's evaluation displays none of these characteristics. Although the professor states that he 
has "examined [the proffered position] in detail," that claim is not supported by the content of the 
professor's document, which does not assess the proffered position in detail. In sum, the professor's 
evaluation fails to establish a sufficient factual and analytical basis to merit any weight in this 
proceeding. 

The professor's opinion also lacks a foundation of reliability in that, although the professor states 
that he has "examined [the proffered position] in detail," his evaluation letter indicates neither that 
this is an accurate assertion nor that the professor has examined the petitioner's particular business 
operations, the specific type of business matters that would engage the beneficiary, and the nature 
and level of specialized knowledge that the beneficiary would actually employ in the course of the 
petitioner's day-to-day business. Rather, the professor's discussion of the petitioner's business and 
the proffered position's role in it is generalized to an extent that does not indicate knowledge or 
evaluation of the particular work that would engage the beneficiary and determine the nature and 
level of knowledge required for performance of his position. 
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An additional and in itself sufficient basis for discounting the professor's opinion is that he does not 
address the ten duties that the petitioner outlined in its response to the RFE, which are substantially 
different from those listed by the professor. Further, the professor neither accounts for this 
difference in duty descriptions nor even indicates awareness of the duties outlined in the RFE 
response. 

Additionally, the AAO notes that, despite his self-endorsement as such, nothing in the professor's 
letter, or anywhere else in the record of proceeding, establishes him as an expert or recognized 
authority on qualifYing positions as specialty occupations under the pertinent H-1B statutes and 
regulations. 

Further still, the professor provides no empirical basis for his pronouncement that a requirement for 
at least a bachelor's degree in business, finance, or a related field is an "industry standard" for the 
type of position proffered in this petition. He cites no studies, articles, research papers, or 
authoritative sources for this opinion. 

Yet further, neither the professor's resume nor any other evidence in the record of proceeding 
substantiates that he is an expert on recruiting and hiring practices in the petitioner's particular 
industry. Accordingly, he has not established why the AAO should defer to his opinion. 

USCIS may, in its discretion, use as advisory opinions statements submitted as expert testimony. 
However, where, as here, an opinion is not in accord with other information or is in any way 
questionable, USCIS is not required to accept or may give less weight to that evidence. Matter of 
Caron International, 19 I&N Dec. 791 (Comm. 1988). 

For the reasons discussed above, the AAO finds that the professor's letter of evaluation has no 
probative value with regard to any specialty occupation criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A). 
As a matter of expediency, the AAO deems that this finding and the previously stated analysis upon 
which it is based are incorporated into this decision's forthcoming discussions of each of the 
specialty occupation criterion at 8 C.F.R. § 2l4.2(h)(4)(iii)(A). 

The AAO recognizes the Department of Labor's (DOL) Occupational Outlook Handbook (the 
Handbook) as an authoritative source on the duties and educational requirements of a wide variety of 
occupations. I As to the duties of financial analysts, the Handbook states: 

Financial analysts provide guidance to businesses and individuals making investment 
decisions. Financial analysts assess the performance of stocks, bonds, commodities, 
and other types of investments. Also called securities analysts and investment 
analysts, they work for banks, insurance companies, mutual and pension funds, 

I The Handbook, which is available in printed form, may also be accessed on the Internet, at http: 
wv.w.stats.bls.gov/oco/. The AAO's references to the Handbook are to the 2010 - 2011 edition 
available online, accessed August 31, 2010. 
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securities firms, the business media, and other businesses, making investment 
decisions or recommendations. Financial analysts study company financial 
statements and analyze commodity prices, sales, costs, expenses, and tax rates to 
determine a company's value by projecting its future earnings. They often meet with 
company officials to gain a better insight into the firms' prospects and management. 

As to the educational requirements of financial analyst positions, the Handbook states: 

A bachelor's or graduate degree is required for financial analysts. Most companies 
require a bachelor's degree in a related field, such as finance, business, accounting, 
statistics, or economics. An understanding of statistics, economics, and business is 
essential, and knowledge of accounting policies and procedures, corporate budgeting, 
and financial analysis methods is recommended. An MBA or a master's degree in 
finance is often required. Advanced courses or knowledge of options pricing, bond 
valuation, and risk management are important. 

That most employers require a bachelor's degree in finance, business, accounting, statIstIcs, or 
economics indicates that such positions are open to people with a degree in any of a wide array of 
subjects. That statement from the Handbook is insufficient, in itself, to show that financial analyst 
positions require a minimum of a bachelor's degree in a specific specialty or the equivalent, and the 
statement is also insufficient, therefore, to show that inclusion in the financial analyst category is 
sufficient to qualify a position as a specialty occupation. 

Further, to determine whether a particular job qualifies as a specialty occupation position, the AAO 
does not solely rely on the job title or the extent to which the petitioner's descriptions of the position 
and its underlying duties correspond to occupational descriptions in the Handbook. Critical factors 
for consideration are the extent of the evidence about specific duties of the proffered position and 
about the particular business matters upon which the duties are to be performed. In this pursuit, the 
AAO must examine the evidence about the substantive work that the alien will likely perform for the 
entity or entities ultimately determining the work's content. 

With the petition, counsel provided a letter from the petitioner's owner stating that the duties of the 
proffered position include analyzing financial information, determining the type and amount of 
credit to be extended to other companies, and establishing credit plans. He also stated that the 
beneficiary would manage inventory and make various arrangements with vendors. 

Because the duties of the proffered position, as described by the petitioner's owner, do not 
demonstrate that the proffered position is a position in a specialty occupation, the service center 
issued a request for evidence in this matter. The service center requested, inter alia, a more detailed 
description of the duties of the proffered position, the job titles and job descriptions for each of the 
petitioner's other 12 employees, evidence that other similar employers require a bachelor's degree in 
a specific specialty for similar positions, and evidence pertinent to the number of employees the 
petitioner has previously employed in the proffered position. 
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In response, counsel submitted a letter from the petitioner's owner indicating that he then employed 
two managers and ten cashiers. In another letter he claimed to operate five stores. 

In a revised statement of the duties of the proffered position, the petitioner's owner stated that, in the 
proffered position, the beneficiary would balance the petitioner's bank account, collect on credit 
accounts, prepare quarterly returns and various tax returns, analyze the petitioner's financial reports, 
review invoices, review various accounts (payroll, payables, receivables) balances, maintain the 
petitioner's financial records, compute payroll deductions, review amounts of payroll and accounts 
payable checks, and maintain inventory control. 

The AAO finds that the duties described in the petitioner's response to the RFE are not the duties of 
a financial analyst as depicted in the Handbook. The AAO finds that, to the minimal extent to which 
they are described, the ten duties listed in the petitioner's response to the RFE are indicative of a 
position requiring bookkeeping or accounting knowledge of an unestablished level. Further, with 
the exception of managing inventory, those duties bear little similarity to the duties of the proffered 
position as described in the petitioner's owner's previous letter, as they do not include any duties 
pertinent to analysis of creditworthiness, which constituted the bulk of the duties of the position 
according to the previous description. Further still, the petitioner's owner did not list any of the 
duties that the Handbook indicates are ordinarily associated with a financial analyst position. 

In a letter dated November 6, 2008, counsel stated, "[T]he Petitioner was unable to locate any other 
company who [sic] has shown to have the necessity to have an in-house financial analyst due to their 
lack of growth." Thus, counsel appears to indicate that the petitioner was unable to find any similar 
companies who employ a financial analyst. 

In the decision of denial, the director found that the petitioner had failed to establish that the 
proffered position is in a specialty occupation. 

On appeal, the petitioner'S owner submitted a letter with a third description of the duties of the 
proffered position. The petitioner's owner stated: 

The beneficiary's duties include, but are not limited to: forecasting industry and 
economic conditions in order to make investment decisions; evaluating financing 
tools to determine the most economical financial products to reduce financing costs; 
and studying economic and statistical data as they pertain to long and short-term 
financing, in addition to price, yield, stability, and future trends in investment risks 
and economic influents [sic] pertinent to investments. 

In the same letter the petitioner'S owner stated: 

As a Financial Analyst the beneficiary is responsible for analyzing and guiding 
businesses or individuals in order to assist them in making good investment decisions. 
In order to do this, the Financial Analyst must gather financial information, analyze 
the information, and use that information to provide clients with recommendations. A 
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financial analyst must also assess the performance of industries, companies, and firms 
in order to determine which ones would be good for investing in. In most cases, a 
financial analyst will work with businesses in order to help the company or their 
clients make sound investment decisions. The Financial Analyst must read the 
financial statements of the company as well as monitor the company's expenses, 
sales, and costs in order to predict the future earnings of the company. In order to 
make an effective prediction, the financial analyst must also study the industry within 
which the company belongs in order to assess trends in the products and practices. 

On appeal, a petitioner cannot offer a new position to the beneficiary, or materially change a 
position's title, its level of authority within the organizational hierarchy, or the associated job 
responsibilities. The petitioner must establish that the position offered to the beneficiary when the 
petition was filed merits classification as a managerial or executive position. Matter of Michelin 
Tire Corp., 17 I&N Dec. 248, 249 (Reg. Comm. 1978). A petitioner may not make material changes 
to a petition in an effort to make a deficient petition conform to USCIS requirements. See Matter of 
Izummi, 22 I&N Dec. 169, 176 (Assoc. Comm. 1998). 

As this latest description of the duties of the proffered position bears almost no resemblance to either 
of the previous, disparate descriptions offered by the petitioner's owner, the version of duties 
submitted on appeal will not be considered. 

The petitioner also provided copies of two vacancy announcements taken from Internet employment 
sites and stated, in the aforementioned letter, that they are for similar positions in a similar industry 
and require bachelor's degrees. 

One of those vacancy announcements is for a financial analyst/accountant posItion with an 
unidentified company in The announcement appears to indicate that the employer is a 
manufacturer. The announcement states an ideal candidate would possess an accounting degree. 
Elsewhere, the same announcement appears to state that a candidate must have either an accounting 
degree or a degree in finance. The announcement contains no description of the duties of the 
position. The announcement states that the position is full-time and pays $10,000 - $20,000 per 
year. 

That advertised position does not appear to be in the petitioner's industry. Further, as the employer 
is unidentified, the AAO cannot determine whether it is similar to the petitioner in any other way. 
As the duties of the position were not revealed, the AAO cannot determine whether they are similar 
to the duties of the proffered position. Therefore, that vacancy announcement provides no support 
for the proposition that a requirement of a minimum of a bachelor's degree in a specific specialty is 
common to the petitioner's industry in parallel positions among similar companies. 

The other vacancy announcement is for a station financial analyst position with the 
Generating Station in It states that the position requires a bachelor's degree in 
engineering, business, or or equivalent experience. It states the duties of that position as 
follows: 



Responsibilities include leading the _ resource allocation efforts for a fossil plant 
or a group of plants, working with plant personnel to develop individual plant 
departmental budgets and to prepare reports against those budgets. Manage local 
aspects of accounting for a fossil plant or group of plants. Perform any and all duties 
necessary to fulfill the local accounting activities of the plant. Ensure that station 
planning data is input in SAP and in Cognos, including project and outage work. 
Lead each monthly financial closing (pre and post close work) at the plants. Provide 
information, recommendations and financial analysis for the plant to drive improved 
business results. Identify productivity improvement areas, and help ensure that those 
productivity improvements are implemented. Oversee administrativelback-office 
personnel and functions within plant, including Sarbanes/Oxley' Controls 
requirements, payroll, procurement administration, and other station administrative 
requirements. [Parenthetical material omitted.] Maintain and apply working 
knowledge of PSEG Standards for Business Controls and meet management's 
expectations for effective internal business controls. 

The position announced is not in the petitioner's industry. It does not require a minimum of a 
bachelor's degree in a specific specialty or the equivalent, but, rather, a degree from a number of 
diverse fields. Finally, the duties of that announced position bear almost no resemblance to the 
duties of the proffered position, either as they were stated in the petitioner's owner's first letter, or as 
they were stated in his second letter2 That vacancy announcement provides no support for the 
proposition that a requirement of a minimum of a bachelor's degree in a specific specialty is common 
to the petitioner's industry in parallel positions among similar companies. 

In summation, the AA 0 notes, as was stated above, that the petitioner is obliged to demonstrate, by 
one of the several criteria of 8 C.F.R. § 2l4.2(h)(4)(iii)(A), that the proffered position qualifies as a 
specialty occupation. 

The petitioner has not demonstrated that a baccalaureate or higher degree or its equivalent is normally 
the minimum requirement for entry into the particular position that is the subject of this petition and has 
not, therefore, demonstrated that the proffered position qualifies as a specialty occupation pursuant to 
the criterion of8 C.F.R. § 2l4.2(h)(4)(iii)(A)(1). In this regard, the AAO notes that, in the iterations of 
duties asserted for the proffered position, the petitioner confined its descriptions to general statements of 
generic functions, without relating any specific matters of the petitioner's business to which those 
functions would be applied, and without relating any specific aspects of the application of those 
functions to the petitioner's actual business matters that would require the beneficiary to theoretically 
and practically apply a baccalaureate or higher degree level of highly specialized knowledge in a 
specific specialty. Such skeletal renditions of generic duties will not suffice to satisfy the first criterion 
of 8 C.F.R. § 2l4.2(h)(4)(iii)(A) where, as here, the asserted position does not belong to an occupation 
that categorically requires at least a bachelor's degree in a specific specialty. 

2 Nor, for that matter, do the duties described in the vacancy announcement bear much resemblance 
to the third version of the duties of the proffered position, the version submitted on appeal. 
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It is also worth noting that, in light of the nature of the petitioner's business (described as "a Trading 
Business such as 'Smoke [S]hop & Convenience stores with the Gas'" with five such stores) the nature 
and level of education required to perfonn the proffered position is not evident in any of the record of 
proceeding's descriptions of the proffered position and its duties. 

Next, the petitioner has not demonstrated that a requirement of a minimum of a bachelor's degree in a 
specific specialty or the equivalent is common to the petitioner's industry in parallel positions among 
similar companies, and has not, therefore, demonstrated that the proffered position qualifies as a 
specialty occupation pursuant to the criterion of the first clause of 8 C.F.R. § 214.2(h)( 4)(iii)(A)(2). 

The record contains no evidence that the petitioner has ever previously hired anyone to fill the proffered 
position, and the petitioner has not, therefore demonstrated that the proffered position qualifies as a a 
specialty occupation pursuant to the criterion of 8 C.F.R. § 214.2(h)( 4)(iii)(A)(3). 

The petitioner has not demonstrated that the proffered position or its duties are so complex, unique, or 
specialized that they can only be perfonned by a person with a minimum of a bachelor's degree in a 
specific specialty or the equivalent or that perfonnance of the duties is usually associated with a 
minimum of a bachelor's degree in a specific specialty or the equivalent. The petitioner has not, 
therefore, demonstrated that the proffered position qualifies as a specialty occupation pursuant to the 
criteria of 8 C.F.R. § 214.2(h)(4)(iii)(A)(4) or the criteria of the second clause of 8 C.F.R. 
§ 214.2(h)( 4)(iii)(A)(2). 

As reflected in this decision's earlier discussion of the evidentiary deficiencies with regard to the 
proffered position and the duties comprising it, the record of proceedings does not establish either 
uniqueness and/or relative complexity as aspects of the proffered position, which are essential elements 
of the criterion of the second clause of 8 C.F.R. § 214.2(h)(4)(iii)(A). Likewise, the exclusively 
generalized and generic descriptions of the duties of the proffered position do not manifestly or self
evidently require a level of knowledge usually associated with a minimum of a bachelor's degree or the 
equivalent in a specific specialty, and the petitioner has not submitted credible evidence to establish 
such an associations, which is required to satisfY the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(4). 

The AAO fmds that the director was correct in his determination that the record before him failed to 
establish that the beneficiary would be employed in a specialty occupation position, and it also finds 
that the evidence and argument submitted on appeal have not remedied that failure. Accordingly, the 
director's decision to deny the petition shall not be disturbed. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not been met. 
The appeal will be dismissed and the petition denied. 

ORDER: The appeal is dismissed. The petition is denied. 


