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DISCUSSION: The director of the California Service Center denied the nonimmigrant visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. The petition will bc denied. 

The petitioner is a charter school management company. It seeks to employ the beneficiary as a 
compliance officer pursuant to section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b). The director denied the petition concluding that 
the petitioner failed to establish that the proffered position is a specialty occupation and that the 
petitioner failed to demonstrate that there exists a reasondble and credible offer of employment. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting 
documentation; (2) the director's request for additional evidence (RFE) and the petitioner's 
response to the RFE; (3) the director's denial letter; and (4) Form 1-29OB, with counsel's brief 
and supporting materials. The AAO reviewed the record in its entirety before reaching its 
decision. 

The first issue that the AAO will consider is whether the position qualifies as a specialty 
occupation. To meet its burden of proof in this regard, the petitioner must establish that the 
employment it is offering to the beneficiary meets the following statutory and regulatory 
requirements. 

Section 214(i)(l) of the lmmigratio~l and Nationality Act (the Act), 8 U.S.C. 3 1184(i)(l) defines 
the term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

The term "spccialty occupation" is further defined at 8 C.F.R. $ 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body of 
highly specialized knowledge in fields of human endeavor including, but not 
limited to, architecture, engineering, mathematics, physical sciences, social 
sciences, medicine and health, education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment of a bachelor-'s degree or 
higher in a specific specialty, or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. 3 214.2(h)(4)(iii)(A), to qualify as a spccialty occupation, the position must 
also meet one of the followirlg criteria: 

(1) A baccalaureate or higher degree or its equivalent is r~ormally thc 
minimum requirement for entry into the particular position; 
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(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

( 3 )  The employer normally requires a degree or its equivalent for the position; 
or 

(4 )  The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attain~ncnt of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. S; 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act and 8 C.F.R. $ 214,2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the 
statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is 
preferred); see czlso COIT Independence Joint Venture v. Federul Suv. and Locln Ins. Corp., 489 
U.S. 561 (1989); Mutter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.F.R. # 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily 
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise 
interpret this section as stating the necessary und sufficient conditions for meeting the definition 
of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. 
$ 214,2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Dqfensor v. Meisstzer. 201 
F.3d 384, 387 (51h Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
$ 214,2(h)(4)(iii)(A) must therefore be rcad as stating additional requirements that a position 
must meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. $ 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. $ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. Applying this 
standard, USCIS regularly approves H-IB petitions for qualified aliens who are to be employed 
as engineers, computer scientists, certified public accountants, college professors, and other such 
occupations. These professions, for which petitioners have regularly been able to establish a 
minimum entry requirement in the United States of a baccalaureate or higher degree in a specific 
specialty, or its equivalent, fairly represent the types of specialty occupations that Congress 
contemplated when it created the H-I B visa category. 

In this matter, the petitioner seeks the beneficiary's services as a compliance officer. The initial 
letter from the petitioner submitted with the petition stated that the beneficiary would be 
responsible for meeting with people involved in equal opportunity complaints in order to vcrify 
care information, arbitrate and settle disputes, and coordinate, monitor and revise complaint 
procedures. His duties would include the following: 
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Review company contracts to determine actions required to meet govelmment equal 
opportunity provisions; 
Develop, initiate, maintain and revise policies and procedures; 
Collaborate with the Operations Manager and legal counsel regarding compliance issues; 
Consult with legal counsel to resolve difficult compliance issues; 
Respond to alleged violations of rules, regulations, policies and procedures by evaluating or 
recommending an investigation and develop a system for handling allegations; 
Act as independent review and evaluation body; 
Ensure proper reporting of violations or potential violations to enforcement agencies; 
Report on compliance and ethics program; 
Cultivate culture of ethics and compliance; and 
Remain current and advise on changing compliance requirements and emerging trends. 

The petitioner stated that this position requires at least a bachelor's degree in legal studies or a 
related field. The petitioner submitted an O*NET Online summary report for Equal Opportunity 
Representatives and Officers. 

The petitioner submitted copies of the beneficiary's credentials indicating that the beneficiary 
has a U.S. Master of Laws degree. 

The director issued an RFE on May 10, 2010 requesting evidence to demonstrate that the 
proffered position is a specialty occupation. 

In response to the RFE, the petitioner described the position duties as follows: 

Report violations of rules and laws, report on compliance and ethics program, respond to 
alleged violations, coordinate complaint procedures, and meet with people involved in equal 
opportunity complaints (30% of time). 
Initiate investigative procedures, remain current and advise on changing complia~lce 
requirements, investigate employu~er~t practices and alleged violations of laws, review and 
implement evaluation of compliance activities, review petitioner's contracts, and act as 
independent evaluator (30% of time). 
Interpret civil rights laws, identify potential areas of compliance vulnerability and risk, and 
monitor and evaluate compliance with equal opportunity laws (20% of time). 
Develop reviews, prevent improper or illegal conduct, consult with legal counsel as needed, 
and develop policies and procedures (15% of time). 

The AAO notes that a number of' these duties, including interpreting laws, identifying areas of 
con~pliance vulnerability and risk, and monitoring and evaluating compliance with equal 
opportunity laws, appear to be duties involving the provision of legal advice. Only licensed 
attorneys are authorized to provide legal advice and the petitioner has not submitted evidence 
that the beneficiary is a licensed attorney. Therefore, either the beneficiary is not qualified to 
perform some of these duties or the petitioner does not intend to have the beueficiary be 
responsible for some of these duties as described in response to the RFE. 
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The organizational chart submitted by the petitioner in response to the RFE indicates that the 
beneficiary would work in the petitioner's legal department, which includes the beneficiary and a 
law clerklresearcher. Both of these positions are supervised by the head of the petitioner's legal 
department (not yet hired) who in turn is supervised by the petitioner's Operations Manager. 
The petitioner also employs a Human Resources Assistant who also reports to the petitioner's 
Operations Manager. 

The petitioner also ~ubmitted four expert opinion letters. Although the position was initially 
characterized by the petitioner as having the primary purpose of meeting with people involved in 
equal opportunity complaints in order to verify care information, arbitrate and settle disputes, 
and coordinate, monitor and revise complaint procedures, these duties are not mentioned in any 
of the opinion letters. Instead, the letter writers focus on the job duties pertaining to reviewing 
contracts, developing policies, directing compliancc issues, and responding to violations. Again, 
a number of these duties as described in the opinion letters entail the provision of legal advice, 
which would require that the beneficiary be licensed to practice law. As the writers of these 
letters do not include all of the position's duties as initially described and, moreover, include 
duties that can only be performed by a licensed attorney, these letters are not probative for these 
proceedings. The AAO may, in its discretion, use as advisory opinion statements submitted as 
expert testimony. However, where an opinion is not in accord with other information or is in any 
way questionable, the AAO is not required to accept or may give less weight to that evidence. 
Matter of Curon Internutional, 19 I&N Dec. 791 (Comm. 1988). 

The petitioner also submitted copies of advertisements placed for compliance officers. The AAO 
notes that these advertisements were not placed by businesses parallel to the petitioner. 
Additionally, the compliance officer positions in these advertisements only require at least a 
bachelor's degree in a wide range of fields, including business, finance, and law. 

The director denied the petition on July 1, 2010. Thc director found that the proffered position is 
most similar to that of Human Resources, Training, and Labor Relations Managers and 
Specialists as described in the U.S. Department of Labor's Occlrputionul Outlook Htmtlbook 
(Handbook). The director noted that the Hclndbook does not indicate that the occupation of 
Human Resources, Training, and Labor Relations Managers and Specialists is a specialty 
occupation. 

On appeal, counsel for the petitioner argues that the proffered position is not a Human Resources, 
Training, and Labor Relations Manager or Specialist, but instead is a Compliance Officer. 

To make its determination whether the employment described qualifies as a specialty occupation, 
the AAO turns to the criteria at 8 C.F.R. # 214,2(h)(4)(iii)(A)(l) and (2): a baccalaureate or 
higher degree in a specific specialty or its equivalent is the normal minimum requirement for 
entry into the particular position; and a degree requirement in a specific specialty is common to 
the industry in parallel positions among similar organizations or a particular position is so 
complex or unique that it can be performed only by an individual with a degree in a specific 
specialty. Factors considered by the AAO when determining these criteria include: whether the 
Handbook, on which the AAO routinely relics for the educational rcquircments of particular 
occupations, reports the industry requires a degree in a specific specialty; whether the industry's 
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professional association has made a degree in a specific specialty a minimum entry requirement; 
and whether letters or affidavits from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Shanti, i n c  v. Reno, 36 F. Supp. 
2d 1 15 1, 1 165 (D. Minn. 1999) (quoting HirdBlaker Corp. v. Suva, 712 F .  Supp. 1095, 1 102 
(S.D.N.Y. 1989)). 

The AAO finds that the proffered position best fits as an EEO Officer under the Hrri~dbook's section 
on Human Resources, Training, and Labor Relations Managers and Specialists, which states that 
EEO officers, representatives, or affirmative action coordinators "handle equal employment 
opportunity matters. They investigate and resolve EEO grievances, examine corporate practices 
for possible violations, and compile and submit EEO statistical reports." Based on the 
petitioner's initial position description, the Handbook's description of the function of EEO 
officers is the same as the primary stated purpose of the proffered position. 

With respect to education and training requirements for human resources, training, and labor 
relations managers and specialists, the Handbook states: 

The educational backgrounds of human resources, training, and labor relations 
managers and specialists vary considerably, reflecting the diversity of duties 
and levels of responsibility. In filling entry-level jobs, many employers seek 
college graduates who have majored in human resources, human resources 
administration, or industrial and labor relations. Other employers look for 
college graduates with a technical or business background or a well-rounded 
liberal arts education. 

Education and training. Although a bachelor's degree is a typical path of 
entry into these occupations, many colleges and universities do not offer 
degree programs in personnel administration, human resources, or labor 
relations until the graduate degree level. However, many offer individual 
courses in these subjects at the undergraduate level in addition to 
concentrations in human resources administration or human resources 
management, training and development, organizational development, and 
compensation and benefits. 

Because an interdisciplinary background is appropriate in this field, a 
combination of courses in the social sciences, business administration, and 
behavioral sciences is useful. Some jobs may require more technical or 
specialized backgrounds in engineering, science, finance, or law. Most 
prospective human resources specialists should take courses in principles of 
management, organizational structure, and illdustrial psychology; however, 
courses in accounting or finance are becoming increasillgly important. 
Courses in labor law, collective bargaining, labor economics, and labor 
history also provide a valuable background for the prospective labor relations 
specialist. As in many other fields, knowledge of computers and information 
systems is useful. . . . 

In other words, according to the Handbook, a bachelor's degree in a ,xpec$ic speciultj~ is not 
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required for human resources, training, and labor relations managers and specialists, a group in 
which EEO Officers are included. 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply 
rely on a position's title. The specific duties of thc proffered position, combined with the nature 
of the petitioning entity's business operations, are factors to be considered. USCIS must 
examine the ultimate employment of the alien, and determine whether the position qualifies as a 
specialty occupation. See generally Defensor v. Meissner, 201 F .  3d 384. The critical element 
is not the title of the position nor an employer's self-imposed standards, but whether the position 
actually requires the theoretical and practical application of a body of highly specialized 
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. 

As the Handbook indicates no specific degree requirement for employment as an EEO Officer, 
and as it is not self-evident that, as described in the record of proceeding, the proposed duties 
comprise a position for which the normal entry requirement would be at least a bachelor's 
degree, or its equivalent, in a specific specialty, the AAO concludes that the performance of the 
proffered position's duties does not require the beneficiary to hold a baccalaureate or higher 
degree in a specific specialty. Accordingly, the AAO finds that the petitioner has not established 
its proffered position as a specialty occupation under the requirements of the first criterion at 8 
C.F.R. 3 214.2(h)(4)(iii)(A). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. $ 214.2(h)(4)(iii)(A)(Z). This prong alternatively requires a petitioner to establish that a 
bachelor's degree, in a specific specialty, is common to the petitioner's industry in positions that 
are both: (1) parallel to the proffered position; and (2) located in organizations that are similar to 
the petitioner. 

Again, in determining whether there is such a common degree requirement, factors often 
considered by USCIS include: whether the H~~rzdbook reports that the industry requires a degree; 
whether the industry's professional association has made a degree a minimum entry requirement; 
and whether letters or affidavits from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Shanti, Itzc. v. Reno, 36 F .  Supp. 2d at 
1165 (quoting HirdBlaker Corp. v. Sava, 7 12 F.  Supp. at 1102). 

As already discussed, the petitioner has not established that its proffered position is one for which 
the Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific 
specialty. As discussed previously, the companies placing the advertisements submitted by the 
petitioner on appeal are not in the same industry as the petitioner. As a result, the petitioner has 
not established that parallel firms routinely require at least a bachelor's degree in a specific 
specialty. 

The petitioner also failed to satisfy the second alternative prong of 8 C.F.R. $ 
214,2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree." The 
evidence of record does not refute the Handbook's information to the effect that there is a 
spectrum of degrees acceptable for EEO Officer positions, including degrees not in a specific 
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specialty. The record lacks sufficiently detailed information to distinguish the proffered position 
as unique from or more complex than EEO Officer or other positions that can be performed by 
persons without at least a bachelor's degree in a specific specialty or its equivalent. 

Additionally, as stated previously, the expert opinion letters submitted by counsel on appeal are 
not probative for these proceedings, because a number of the duties described in those letters go 
beyond the scope of the initial position description and also could not be performed by someone 
who does not have a license to practice law. On appeal, a petitioner cannot offer a new position 
to the beneficiary, or materially change a position's title or the associated job responsibilities. A 
petitioner may not make material changes to a petition in an effort to make a deficient petition 
conform to USCIS requirements. See Matter of Izummi, 22 I&N Dee. 169, 176 (Assoc. Comm. 
1998). Moreover, the letter writers do not list the reference materials on which they rely as a basis 
for their conclusion. It appears that the writers did not base their opinion on any objective evidence, 
but instead based their analysis on a position description as provided by the petitioner. 

As the record has not established a prior history of recruiting and hiring for the proffered position 
only persons with at least a bachelor's degree in a specific specialty, the petitioner has not 
satisfied the third criterion of 8 C.F.R. S 214,2(h)(4)(iii)(A). 

The fourth criterion at 8 C.F.R. # 214,2(h)(4)(iii)(A) requires a petitioner to establish that the 
nature of its position's duties is so specialized and complex that the knowledge required to 
perform them is usually associated with the attainment of a baccalaureate or higher degree. As 
discussed previously, a number of the duties described on appeal are duties that could only be 
performed by someone who is licensed to practice law. The AAO does not find that the other 
proposed duties, as generically described by the petitioner, reflect a higher degree of knowledge 
and skill than would normally be required of EEO Officers not equipped with at least a 
bachelor's degree, or its equivalent, in a specific specialty. Further, the generalized array of 
proposed duties do not establish a job that would require the beneficiary to possess skills and 
qualifications beyond those of an EEO Officer. The AAO, therefore, concludes that the 
proffered position has not been established as a specialty occupation under the requirements at 8 
C.F.R. # 214.2(h)(4)(iii)(A)(4). 

For the reasons related in the preceding discussion, the petitioner has failed to establish that the 
proffered position qualifies as a specialty occupation under the requirements at 8 C.F.R. # 
214.2(h)(4)(iii)(A). 

The AAO will next consider whether the petitioner failed to demonstrate that it complied with 
the terms and conditions of H-1B employment. Specifically, the director found discrepancies in 
the petitioner's quarterly wage reports and Forms W-2 with rcspect to the wages paid by the 
petitioner. 

On appeal, counsel for the petitioner asserts that there are no discrepancies in the petitioner's 
financial reports because the tax returns provided covered different periods of time and the 
petitioner's employees are located in different states, which is why the quarterly wage reports 
have varying amounts. The AAO finds the petitioner's explanations for any discrepancies found 
by the director to be reasonable in light of the corroborating evidence subnlitted. Consequently, 
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the petitioner has dzmonstrated that the petitioner is likely to cornply with the terms and 
conditions of employment. Therefore, this basis for the director's decision will be withdrawn. 

The petition will be denied and the appeal dismissed. In visa petition proceedings, the burden of 
proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the 
Act, 8 U.S.C. $ 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


