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O N  BEHALF OF PETITIONER: 

Enclosed please find the decision o f  the Administrative Appeals Office in your case. A l l  o f  the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision. or you have additional 
information that you wish to have considered. you [nay file a motion to reconsider or a motion to reopen. Thc 
specific requiretnents for fi l ing such a request can be found at 8 C.F.K. 5 103.5. A l l  motions must be 
submitted to the office that originally decided your case by fi l ing a Form 1-2908, Notice o f  Appeal or Motion. 
with a fee o f  $630. Please be aware that 8 C.F.R. 3 103.5(a)(l)(i) requires that any motion 111~1st be filed 
within 30 days o f  the decision that the motion seeks to reconsider or reopen. 

Thank  yo^^, 

$eR~-@ 
Chief. Administrative Appeals Office 
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DISCUSSION: The service center director denied tlie nonimmigrant visa petition. The inlatter i s  now on 

appeal before the Administrative Appeals Office (AAO). The appeal wi l l  be dismissed. The petition wi l l  be 

denied. 

The petitioner is an information technology scrvices company. I t  seeks to employ the heneticiarq as a 

computer systems analyst and to classify him as a nonimmigrant worker in a specialty occupation put-suant to 
section lOl(a)(lS)(H)(i)(b) of the lrnnligration and Nationality Act (the Act), 8 U S.C. 5 I IOI(a)(15)(1 l)(i)(b). 

The director denied the petition, finding that the petitioner failcd to: ( I )  cstablish that it was a qualilj.ing 
United States employer or agent; (2) submit a valid Labor Condition Application (LCA) for all work locations o f  
the beneticialy; and (3) establish that the proposed position qualifies for classification as a specialty occnpation. 

On appeal, counsel for the petitioner submits a brief and additional evidence. 

The record o f  proceeding before the AAO contains: ( I )  Form 1-129 and supporting documentation; (2) the 
director's requests for evidence (RFEs); (3) the petitioner's responses to the RFEs; (4) the notice o f  decision: 
and (5) For111 1-2908 and supporting materials. The AAO reviewed the record in its entirety before issuing i t s  

decision. 

In the letter o f  support dated March 31, 2009, the petitioner claimed that i t  i s  an information technology 

services company and a subsidialy o f  which liar been providing sofiware solutions to global 

clients for over eighteen years. I t  further stated: 

With access to r e s o u r c e s .  we are able to employ a scalable, proprietary onsite- 
offsite offshore development methodology to provide our clients with timely, qualitative and 
cost effective information technology solutions. Through this process. we have accu~nulated 
6000 man-years o f  experience while executing more than 700 projccts for our Fortune 500 
clients. 

Additionally, it claimed that its onsite-offsite onshore development model and its internal decelopment 
procedures and tools were all proprietary in nature. The petitioner also provided an overview o f  the 
beneficiary's proposed duties as computer systems analyst, and claimed that he earned a bachelor's degree in 
Engineering in Electron~cs and Telecommunication Engineering from t h e  in- 

The director found the initial evidence insufficient to establish eligibility, and thus issued an RFE on June 22. 
2009.' Noting that the petitioner appeared to be engaged in the business o f  consulting, the director requested 
additional details regarding the entity for whom the beneficiary would providc scrvices, the locations o f  his 
potential assignments. copies o r  signed agreements. contracts, andlor work orders outlining the nature o f  these 

I A prior RFE was issued on May 21. 2009. As the evidence requested in that RFE i s  not pertinent to the 
basis for denial or tlie issues raised on appeal, that RFE and the petitioner's response thercto \\,ill not be 
discussed. 
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prqjects or assignments, and a clear contractual path identifying the end client who wi l l  ultitnatcly benefit 
f r o ~ n  the beneficiary's work. 

In a response dated July 21, 2009, the petitioner, through counsel, addressed the director's queries. The 

petitioner submitted an employment agreement between the petitioner and the beneficiary dated June 26. 
2009 and signed by the beneficiary on July 6, 2009. The letter indicated that, while the position offered was 

currently based in the beneficiary "may be required to relocate to any other place 

subsequently." Tlie agreement further stated that the position may also require frequent travel and irregular 
working Iiours, including travel to India and other countries outside o f  tlie United States. 

Tlie response also included a letter from the petitioner dated July 21. 2009. explaining tliat i t  wi l l  act as the 
beneliciary's employer and relied on the signed employment letter in support o f  this contention. Tlie 

petitioner also claimed tliat the beneficiary would be assigned to work on a project f o r  in - 
a n d  submitted a letter from d a t e d  June 30. 2009 as well as a copy o f  a vendor 

agreement as evidence of t l i is  relationship. 

On August 27, 2009, the director denied tlie petition, finding that the evidence sub~nitted by the petitioner did 
not establish eligibility in this matter. Specifically, the director bund  that despite tlie provision o f  the vendor 
agreeliient between the petitioner and t h e  petitioner had failed to submit a work order for the 
beneficiary's services. Tlie director concluded tliat the petitioner was simply a consulting company tliat 
contracted personnel to client sites as needed, and thus had failed to establish that i t  was a qualilj.ing 
employer or agent. The director also found that the petitioner had failed to submit a valid LCA for all work 

locations o f  the beneficiary, and that the petitioner likewise failed to establish that the proffered position was 
a specialty occupation. On appeal, counsel asserts that the denial was arbitrary. capricious, an abuse o f  

discretion, and not based on law or fact. Counsel submits a detailed brief and additional evidence addressing 

the bases for the director's denial. 

The first issue before the AAO i s  whether the petitioner has established that it meets the regulatory delinition 
o f  an intending linited States employer. $ IOl(a)(lS)(H)(i)(b) o f  the Act: 8 C.F.R. Q: 214.2(li)(4)(ii). 
Specifically. the AAO iiiust determine whether the petitioner has established tliat i t  wi l l  have "an 
employer-employee relationship with respect to employees under this part, as indicated by tlie fact tliat i t  may 

hire. pay, firc. supervise. or otherwise control tlie work o f  any such employee." X C.F.R. 5 2 14.2(11)(4)(ii)(Z). 

Section IOI(a)(lS)(H)(i)(b) o f  the Act, defines an H - I B  nonimmigrant as an alien: 

(i) who is co~ning temporarily to the United States to perform services . . . in a specialty 
occupation described in section I1 84(i)(l) . . ., who meets tlie requirements o f  tlie occupation 
specified in section 1184(i)(2) . . .. and witli respect to whom the Secretary o f  Labor 
determines . . . that the intending employer has tiled with tlie Secretary an application under 

1 182(n)(l). 

"United States employer" i s  defined in the Code o f  Federal Regulations at 8 C.F.R. C; 214.2(h)(4)(ii) as 
follows: 
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Unrted Stutes eniployer means a person, finn, corporation, contractor, or other association. 01 

organization in the United States which: 

(1) Engages a person to work within the LJnited States: 

(2) Has an employer-employee relationship with respect to employees under this 

part, as indicated by tlie fact that i t  inlay liire. pay, fire. supervise. or 
otherwise control the work o f  any such c~nployee: and 

(3) Has an Internal Revenue Service Tax identification number. 

The record is not persuasive in establishing that the petitioner or any o f  its clients w i l l  have an employer- 
employee relationship with the beneficia~y. 

Although "United States employer" i s  defined in the regulations, i t  is noted that "employee," "employed." 

"employment," and "employer-employee relationship" are not defined for purposes o f  the H - I B  visa classification 
even though these tenns are used repeatedly in both the Act and the regulations, including within tlie detinition o f  
"United States employer" at 8 C.F.R. 5 214.2(h)(4)(ii). Section IOl(a)(l5)(H)(i)(h) o f  the Act indicates that an 

alien co~ning to the United States to perform scrviccs in a specialty occupation wi l l  have an "intending 

employer" who wi l l  tile a labor condition application with the Secretary o f  Labor pursuant to sectioti 
212(n)(l) o f  the Act, 8 [J.S.C. 5 1182(n)(l). The intending employer i s  described as offering f i~l l- t ime 01- 

part-time "employment" to the H- I  B "employee." Sections 212(n)(l)(A)(i) and 2 12(n)(2)(C)(vii) o f  tlie Act. X 
U.S.C. 5s  I lSZ(n)(I)(A)(i) and 1182(n)(2)(C)(vii). Fu~llier. the  regulations indicate that "United States 
employers" must tile Form 1-129 in order to classify aliens as 11-1 R telnporary "employees." 8 (:.F.R. $ 5  
2 14.2(11)(1) and 214,2(h)(2)(i)(A). Finally, the definition o f  "United States employer" indicates in its second 
prong that tlie petitioner must have an "employer-employee relationship" with the "e~nployees under this 
part," i.e.. tlie H - I B  beneficiary, and that this relationship be evidenced by the employer's ability to "hire. pay. 
fire, supervise, or otherwise control the work o f  any such employee." 8 C.F.R. 5 214,2(h)(4)(ii) (defining tlie 
term "United States employer"). Accordingly. neither the legacy Immigration and Naturalization Service (INS) 
nor U.S. Citizenship and Immigration Services (USCIS) has defined the terms "employee," "employed." 
"employment." or "employer-employee relationship'' by regulation for purposes o f  the 11-1 B visa classification. 
even though the law describes H-I  B beneficiaries as being "employees" who must have an "employer- 
clnployee relationship" with a "United States employer."' Therefore, for purposes o f  the H - I B  visa 
classification. these terms are undefined. 

Under 8 C.F.R. $5 214,2(h)(2)(i)(F), i t  i s  possible for an "agent" who wi l l  not be the actual "employer" of a 

beneticiary to fi le an H petition on behalf o f  the a c t ~ ~ a l  employer and the alicn. While an employment agency 

may petition for tlie H - I B  visa, tlie ultimate end-user o f  the alien's services i s  thc "true e~nployer" Ibl- H - l  B 

visa purposes, since the end-user w i l l  "liire, pay, fire. supervise. or otherwise control the work" of the 
beneficiary "at tlie root level." Drfinsor v. Mri.s.stirr. 201 F..3d 384. 387-388. Accordingly. dcspitc the 
intennediary position o f  the employment agency, the i~ l t i~nate  employer must still satisfy the requirements o f  
the statute and regulations: "To interpret the regulations any other way would lead to an absurd rcsult." IN' at 

388. 



Page 5 

The Supreme Court o f  the United States has determined that where federal law fails to clearly define the term 
"employee," courts should conclude that the term was "intended to describe the conventional master-servant 
relationship as understood by common-law agency doctrine." Nutionwide Mutual 1n.s. C'o. v. Durden, 503 

U.S. 3 18, 322-323 (1992) (hereinafter "Durden") (quoting (hnnnunily jbr (2errtive .V(II?-Violence 1;. Reid, 490 
U.S. 730 (1989)). That definition is  as follows: 

"In determining whether a hired party is  an employee under the general common law o f  
agency. we consider the hiring party's right to control tlie manner and means by which thc 

product is accomplished. Among the other factors relevant to this inquiry are the skill 
required; the source o f  the instrumentalities and tools: the location o f  the work: the duration 

o f  the relationship between the parties: whether the hiring party has thc right to assign 
additional projects to the hired party; the extent o f  the hired party's discretion over- when and 
how long to work; the  neth hod o f  payment: the hired party's role in hiring and paying 
assistants; whether the work is pan o f  thc regular business o f  the hiring party: whether tlie 
hiring party i s  in business; tlie provision o f  e~nployec bcncfits: and the tax treatment of the 

hired party." 

Durden. 503 U.S. at 323-324 (quoting Cornmunityfor Creative NOII-Violence 11. Reid. 490 U.S. at 751-752); 
see also Restatemenl (Second) o f  Agencv 5 220(2) (1958); C1uckumu.s Gu~slroe~~lerology A.ssor.irrlrs, P.C7. v. 
Welk,  538 U.S. 440 (2003) (hereinafter "Cluckurnus"). As the common-law test contains "no shorthand 

formula or magic phrase that can be applied to find tlie answer, . . . all o f  the incidents o f  the relationship must 
be assessed and weighed with no one factor being decisive." Darden, 503 U.S. at 324 (quoting NLRII 11. 

LrnitedIns. Co. qfAn7ericu. 390 U.S. at 258 (1968).' 

1 While the Durdm court considered only the detinition o f  "employee" under tlie Employee Retirement 
Income Security Act o f  1974 ("ERISA"). 29 [J.S.C. 4 1002(6). and did not address the delinition o f  

"employer," courts have generally refused to extend the common law agency definition to ERISA's 11sc o f  
employer because "tlie definition o f  'employer' in ERISA, unlike the definition o f  'employee.' clearly indicates 
legislative intent to extend the definition beyond the traditional common la\\ delinition." .Sc~e. c,.g.. Bo11,er.s 1,. 

Arlrlre~' Weir Sl?;pping, Ltd., 810 F. S ~ p p .  522 (S.D.N.Y.  1002). ~zffil. 27 F.3d 800 (2"d Cir. 1004). cc2r/. 
dmiecj, 5 13 U.S. 1000 (1994). However, in this mattcr. the Act does not exhibit a legislari\e intent to extend 
the definition o f  "employer" in section I 0  I (a)( l S)(H)(i)(b) o f  the Act. "cmploymcnt" in section 
212(n)(l )(A)(i) o f  the Act, or "employee" in sectio~l 212(n)(2)(C)(vii) o f  tlie Act beyond the tl-aditional 
common law definitions. Instead, in t l ie context o f  the H-It3 visa classification, the term "United Statcs 
employer" was defined in the regulations to be even more restrictive than the common law agency definition. 
A rederal agency's interpretation o f  a statute whose administration i s  entrusted lo i t  i s  to be accepted unless 
Congress has spoken directly on the issue. See Chevron, U.S.A., Inc. 1,. Nururul  resource.^ Dgferue ('our~cil, 
Inc.  467 U.S. 837, 844-45 (1984). 

The regulatory definition o f  "United States employer" requires H - I B  employers to have a tax identification 
number, to employ persons in the linited States, cmd to have an "employer-employcc relationship" with the 

H - I B  "elnployee." 8 C.F.R. $ 214.2(h)(4)(ii). Accordingly, the term "linited States employer" not only 
requires H - I B  employers and employees to have an "employer-employee relationship" as understood by 
common-law agency doctrine, i t  imposes additional requirements, thus indicating that the regulations do riot 
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Therefore, in considering whether or not one is an "employee" in an "employer-employee relationship" with a 
"United States employer" for purposes of H- IB  nonim~iligrant petitions, USCIS will f o c ~ ~ s  on the common- 
law touchstone of control. C1ackurnr1.s~ 538 U.S. at 450. Factors indicating that a wol-ker is an "c~nployee" of 
an "employer" are clearly delineated in both the Dardc~n and C'1rrcku1nu.s dccisions. 503 [J.S. at 323-324: .see 
ulso Re.stu/ernent (Second) <$Agency 5 220(2) (1958). Such indicia of control include when, where, and how 
a worker performs the job; the continuity of the worker's relationship with the employer; the tax treatment of 
the worker; the provision o r  employee benefits: and whether the work performed by the worker is part of the 
employer's regular business. See Clackurnus, 538 U.S. at 448-449: cf New (.'ornpliance M~ltlucrl, Equal 
Employment Opportunity Commission. 5 2-III(A)(I), (EEOC 2006) (adopting a materially identical tcst and 
indicating that said test was based on the Durden decision); see al.so DL.fensor v. Meissner. 201 F.3d at 388 
(determining that hospitals, as the recipients of bcneticiaries' services, are the true "employers" of H-I B 
nurses under 8 C.F.R. 3 214.2(h), even though a medical contract service agency is the actual petitioner. 
because the hospitals ~~ltimately hire, pay, fire. supervise, or otherwise control the work or the  beneficiaries). 

I t  is important to note that the factors listed in Durden and C'l~rckumrrs are not exhaustive and most be 
evaluated on a case-by-case basis. Other aspects of the relationship between the parties may affect tlie 
determination of whether an employer-employee relationship exists. Further~nore. not all or even a ma-jority 
of the listed criteria need be met; however, the fact finder r i i~~s t  weigh and compare a combination of the 
factors in analyzing the facts of each individual case. The determination tilust be based on all of the 
circumstances in the relationship between the parties, regardless of whether the parties refer to it as an 
employee or as an independent contractor relationship. See ('lacku~nus. 538 U.S. at 448-449: .l1e\l, 

('orlrpliunce Munuol at 5 2-III(A)(I ). 

Likcwise, the "mere existence of a docu~nent styled 'employ~nent agreement"' shall not lead inexorably to the 
conclusion that the worker is an employee. (.'lucku~nas. 538 U.S. at 450. "Rather, as was true in applying 
conlmon-law rules to the independent-contractor-versus-employee issue confronted in Durden, the answer to 
whether a shareholder-director is an employee depends on 'all of the incidents of the relationship . . . with no 
one factor being decisive."' Id at 45 1 (quoting Darden, 503 U.S. at 324). 

Applying the Durden and C'1rrckatnu.s tests to this matter, the petitioner has no1 established that it or any of its 
clients will be a "United States employer" having an "employer-employee relationship" with the beneficiary 

indicate an intent to extend tlie definition heyond "the traditional common law definition." Tliereli)re, in tlie 
absence of an intent to impose broader definitions by either Congress or USCIS. the "conventional master- 
servant relationship as understood by common-law agency doctrine," and the Dnrden construction test. apply 
to the terms "employee," "employer-employee relationsliip," "employed." and "employ~iient" as used in 

section lOl(a)(l5)(H)(i)(b) of tlie Act, section 212(n) of tlie Act. and 8 C.F.R. $ 214.2(h). That being said. 
there are instances in the Act where Co~igress may have intended a broader application of the term 
"employer" than what is encompassed in the conventional mastcr-scrvant relationship. See, c g .  section 
214(c)(2)(F) of the Act. 8 U.S.C. 6 1184(c)(2)(F) (referring to "unaffiliated employers" supervisi~ig and 
controlling L-IB intracompany transferees having specialized knowlcdge): section 274A of the  Act. 8 [J.S.C. 
5 I324a (referring to tlie employment of unauthorized aliens). 
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as an H-1 B temporary "employee." 

'1'0 qualify as a United States employer, all three criteria at 8 C.F.R. 5 214.2(h)(4)(ii) must be met. The Form 

1-129 indicates that the petitioner has an Internal Revenue Service Tax Identification Number. While the 

petitioner's letter o f  support demonstrates the petitioner's intent to engage the beneficiary to work in the 
United States, no specific agreement or contract was submitted deliionstrating a true employer-employee 

-1 
relationship between the petitioner and tlic beneficiary. Therefore, the documentation submitted by the 
petitioner is insufficient to establish that an employer-ernployce relatio~~sliip exists. 

Although the petitioner submitted evidence such as the vendor agreement discussed above, the petitioner did 
not submit any document which outlined in detail the nature and scope o f  the beneficiary's e~iiploymcnt. 
Therefore. the key element in this matter, which i s  who exercises ultimate control ovel- the beneticiary. has 

not been substantiated. 

The petitioner contends that it wi l l  assign the beneficiary to various client projects as needed, and claimed in 

i t s  support letters to have clients in a wide array o f  industries throughout the country. Additionally. in 
response to the RFE, the petitioner indicated tliat pursuant to the vendor agreement with 
beneficiary w i l l  be assigned to t h e  and would work onsite in 
oftices. However, no work order specifically identifying tlie beneficiary as personnel assigned to the project 
was submitted. While the AAO acknowledges tliat a June 30. 2009 letter from Senior Program 
Manager claims that the beneficiary wi l l  work on tlie prqject until Septeniber 23, 2012, the date through 

which approval o f  the petition was requested, no additional documentation in support o f  this relatio~~sliip i s  

submitted. 

A review o f  tlie vendor agreement indicates that it was signed on June 25, 2008. and would continue to bc in 
effect for five years. Since the petition in this matter has filcd on April 1, 2009. i t  stands to reason that the 
petitioner was able at tlie time o f  fi l ing to provide evidence that the beneficiary would be placed csclusivel> 
on t h e p r o j e c t  as i t  now claims. However, it remains unclear, despite the fact that the vendol- 
agreement was in place in 2008, wliy the employment offer letter dated June 26, 2009 neither iderrtilies the 

project as the beneficiary's assignment for the duration o f  the validity period nor clarifies wliy the 
beneficiary w i l l  travel irregularly to foreign cou~ltries and othcr wol-ksites on an as-needed basis. I11 claimi~ig 

that the beneficiary wi l l  work exclusively with in response to the RFE, while simulta~leously 
submitting the oWer letter which contradicts this claim, the petitioner has raised significant questions 
regarding the legitimacy o f  its claims. I t  i s  incumbent upon the petitioner to resolve any inconsistencies in tlie 
record by independent objective evidence. Any attempt to explain or reconcile such inconsistencies wil l  not 
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. Mcrller. q/ 
Ho_ 19 I&N Dec. 582, 591-92 (BIA 1988). 

I Altliough an offer o f  e~iiployrnent letter dated June 26. 2009 was submitted ill responsc to the RFE. this 
letter was created nearly three months after the fi l ing o f  tlie petition. The petitioner must establisli cligibility 
at tlie time o f  fi l ing the nonimmigrant visa petition. A visa petition may not be approved at a f u t ~ ~ r e  datc afrer 

the petitioner or beneficiary becomes eligible under a new set o f  facts. M ~ f ~ e r  of Michrlir? T1r.e ( 'or/) . .  17 

I&N Dec. 248 (Reg. Comm. 1978). 
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I'he k t  that the petitioner indicates in the offer letter, executed approximately one yea!- aftel- t l ie vendor 
agreement w i t h t h a t  the beneficiary wi l l  initially work in b u t  tliat he ..may 
be required to relocate to other places subsequently" and frcqi~ent travel t o  and other countries outside 
o f  tlie United States may be required raises valid concerns regarding tlie ultiniate worksite(s) at whicli tlie 

beneficiary w i l l  work. Despite the letter f r o m  which essentially claims that the beneficiary wi l l  
work onsite at its office through the end o f  the requested validity period, the petitioner's offer letter fails to 
corroborate this statement and instead indicates that other potential jobs may be required. If the claims o f  

a r e  to be given evidentiary weight, i t  stands to reason that the petitioner's offer letter would have 
restated the employment details outlined b y  rather than discussing potential relocation o f  worksites 

and international travel requirements. 

As sucli, in determining who wi l l  control an alien beneficiary. incidents o f  the rclat~onsliip sucli as wlio wi l l  

oversee and direct the work o f  the beneficiary, who wi l l  provide the instrumentalities and tools. where wi l l  
the work be located, and who has the right or ability to affect the projects to which the alien beneliciary i s  
assigned, must also be assessed and weighed in order to make a deterniination as to wlio wi l l  be the 
beneficiary's employer. While the A A O  notes that i t  appears that tlie beneficiary w i l l  work at least briefly 
onsite a t  i n ,  the petitioner has also indicated that various otticr assign~nc~~ts 
are likely. Based on tlie open-ended assignment potential in the offer letter, combined witl i tlie lack o f  a 
specific itinerary or confirmation that the beneficiary wil l  work only onsite f o r f o r  the requested 

three-year period, the AAO i s  unable to find tliat the requisite employer-employee relationship wi l l  exist 
between the petitioner and the beneficiary 

Tlie evidence, therefore, i s  insufficient to establish that tlie petitioner qualifies as a llnited States employer. as 
defined by 8 C.F.R. $ 214,2(h)(4)(ii). Merely claiming in i t s  letters, and as claimed by i n  its Junc 

30, 2009 letter, tliat the petitioner exercises complete control over the beneficiary, without evidence 
supporting the claim, does not establish eligibility in this matter. l 'he evidence o f  record prior to adjudication 
did not establish that the petitioner would act as tlie beneficiary's employer in that i t  wi l l  hire. pay, fire. or 
otherwise control the work o f  the beneficiary. Despite the director's specific request for evidence such as 
employment contracts or agreements to corroborate i t s  claim, the petitioner failed to submit sucli evidence.' 

Based on tlie tests outlined above, the petitioner has not established that i t  or any o f  i t s  clients \\ill he a 

"United States employer" having an "employer-cmployce relationship" witli the beneficiary as an H - I B  
temporary "employee." 8 C.F.R. 5 214,2(11)(4)(ii). 

5 As discussed previously, despite the subrnission o f  the vendor agreetilent and offer lettel-. these docurnetits 

do not support the petitioner's contentions. Tlie vendor agreement contains no work order or additional 
appenda e identifying the beneficiary as a contractor assigned to tlie project. Moreover. despite the lettrl- 
l imn e claiming that the beneficiary wi l l  work on its project for the entire requested pel-iod. the 

petitioner's offer letter ~nakes no attempt to corroborate this statement. Again, as previously statcd. tlic ol'fcr 
letter, drafied onc year after the vendor agreement with was signed, fails to specifically identify 

as the beneticiaw's assignment and suggests that other projects and frequcnt travcl wi l l  be required 

as a result o f  accepting the proffered position. 
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Likewise. the petitioner i s  not an agent as defined by the regulations. 'The definition o f  agent at 8 C.F.R. 
5 214.2(h)(2)(i)(F) provides for two types o f  agents: ( I )  "an agent performing the fimction o f  an employer": 
and (2) "a company in the business as an agent involving multiplc employers as the representative of both the 

employers and the beneficiary." Absent documentation such as work orders or contl-acts between the ultimate 
end clients and the beneficiary. the petitioner cannot be considered an agent in this matter. As stated above. 
going on record without supporting documentary evidence i s  not suflicient for purposes o f  meeting the 
burden o f  proof in these proceedings. Muller ofSoffici. 22 I&N Dec at 165. 

'Ihe next issue before the A A O  i s  whether the petitioner submitted a valid LCA covering all work locations 
for the beneficiary at the time o r  filing. 

The regi~lations require that before fi l ing a Form 1-129 petition on behalf o f  an H - I B  worker, a petitioncr 
obtain a certified LCA from the Department o f  Labor (DOL) in the occupational specialty in which the H - l  B 
worker w i l l  be employed. See 8 C.F.R. jj 214.2(11)(4)(i)(B). 

In the instant case. the vetitioner filed the LCA with lJSClS alonrr with the initial netition. As noted abovc. 

on the Form 1-129, the petitioner indicated that the beneficiary would work in the 
location o f o f f i c e s .  

As noted above, the petitioner claimed in its letter o f  support to liavc global clients located throughout tlie 
country and the world. In the offer letter to the beneficiary, i t  stated while tlie beneficiary's position was 

currently located i n  the location was subject to change as nccdctl. In a , d L 1' 111on. ' the 
petitioner indicated that travel to India and other countrics may be ~required. 

The Form 1-129 fi l ing requirements imposed by regulation require that the petitioner submit evidence o f  a 

certified LCA at the time o f  filing. Title 20 C.F.R. 5 655.705(b) further indicates that an LCA must 
correspond to the petition with which i t  i s  submitted. Upon review o f  the record, tllc pctitioncr failed to 
submit a certified LCA that corresponds to the petition. While the LCA submitted identities at least one 
location where the beneficiary may perfonn services, the record clearly indicatcs that the beneficiary \\ill bc 
tasked to various client cites as needed. Since the petitioner indicates in its supporting documentation that it 
has a diverse client hase in the financial, telecotnmunications, and technology sectors, i t  i s  clear that the 
potential work locations for the beneficiary could vary widely based on client needs during tlie coul.se o f  the 
requested validity period. A petitioner must establish eligibility at the time o f  fi l ing the nonimmigl-ant visa 
petition. 8 C.F.R. 5 103.2(b)(l). A visa petition may not be approved at a future date afier thc petitioner or 

beneficiary becomes eligible under a new set of facts. Mrrtler of .h'ich~lit? Tire ('orp.. 17 I&N Dcc. 248 (Reg. 
Comm. 1978). The petitioner failed to cornply with the ti l ing requirements at 8 C.F.R. 5 214.2(Ii)(4)(i)(B). 
For this additional reason, the petition may not be approved. 

The next issue is whether the beneficiary wi l l  be enlployed in a specialty occupation. As wi l l  be discussed 
below, the A A O  finds that the director's decision to also deny the petition for its failure to establish a 

specialty occupation was not in error. Accordingly, the appeal wi l l  be dismissed for this additio~lal rcason. 

Section 214(i)(l) o f  the Immigration and Nationality Act (the Act). 8 IJ.S.<:. 5 I l84(i)(l). delilies the tcrm 

"specialty occupation" as an occupation that requires: 
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(A) theoretical and practical application o f  a body o f  highly specialized knowledge, and 

(B) attainment o f  a bachelor's or higher degree in the specific specialty (or i t s  equicalent) 

as a m i n i m i ~ ~ n  for entry into the occupation in the United States. 

The regulation at 8 C.F.R. $ 214,2(h)(4)(ii) states, in pertinent part, the following: 

Spwiulty occupation means an occupation which requires theoretical and practical 

applicatio~i o f  a body o f  highly specialized knowledge in fields o f  human endeavor including, 
but not limited to, architecture, engineering, mathe~llatics, phqsical sciences. social sciences. 
medicine and health, education, business specialties. accounting, law. theology, and the arts. 
and which requires the attainment o f  a bachelor's degree or higher in a specific specialt?. or 

its equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. $ 214,2(11)(4)(iii)(A), to qual~fv as a specialty occupation, a proposed position must alho 

meet one ofthe following criteria: 

( I )  A baccalaureate or higlier degree or its equivalent i s  ~iorrnally the mini~num requirement 

for entry into the particular position; 

( 2 )  l i e  degree requirement is comrnon to the industry in parallel positions among similar 

organizations or, in the alternative. an employer may show that its particular position i s  

so complex or unique that it can be performed only by an individual with a degree: 

(3) I'he employer normally requires a degree or i t s  equivalent for the position; or 

(4) The nature o f  the specific duties is so spccializcd and complex that knowledge I-eqi~ired 
to perrorrn the duties is usually associated with the attainment o f  a baccalaureate or 

higher degree. 

As a threshold issue, i t  i s  noted that 8 C.F.K. 5 214.2(11)(4)(iii)(A)  nus st logically be read togcthcr \\.it11 section 
214(i)(l) o f  the Act. 8 U.S.C. 5 1184(i)(l), and 8 C.F.K. 5 214.2(11)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust o f  the related provisions and with the statutc as a 
whole. See K Murt Corp. v. Cuvrier Inc.. 486 U . S .  281, 291 (1988) (holding that construction o f  language 
which takes into account the design o f  the statute as a whole i s  prefcrred); seu ul.so C ' O l l ' / ~ ~ r l e / ~ e ~ ~ ~ l e ~ ~ c e  ./oi~il 

Venture v. Federul Suv. und Loun Ins. C'orp., 489 U . S .  56 1 (1 989): Matter of' W-F-. 2 1 18rN Uec. 503 (BIA 
1996). As such, the criteria stated in 8 C.F.R. $ 214.2(h)(4)(iii)(A) should logically be read as being 

necessary but not necessarily sufficient to meet the statutory and regulatory definition o f  specialt) 

occupation. To otherwise interpret this section as stating the necessary und sufficient conditions ibr meeting 

the definition o f  specialty occupation would result i n  particular positions meeting a condition under 8 C.F.R. 
5 214,2(11)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissil~r. 201 F.3d 384. 
387 (5"' Cir. 2000). '1.0 avoid this illogical and absurd result, 8 C.F.K. $ 214.2(h)(4)(iii)(A) must therefore he 
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read as stating additional requirements that a position must meet, bupplementing the statutory and regulatory 
definitions o f  specialty occupation. 

Consonant with section 214(i)(l) o f  the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U S .  Citizenship and 

Immigration Services (USCIS) consistently interprets the term "degree" in the criteria at 8 C.F.K. 
t; 214,2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that i s  

directly related to the proffered position. Applying this standard. USClS regularly approves 14-1 B petitions 
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants, 
college professors, and other such occupations. 'l'hese professions, for which petitioners have regularly been 
able to establish a ~i i inimum entry requirement in the United States o f  a baccalaureate or higher degree in a 

specific specialty. or i t s  equivalent, fairly represent the types o f  specialty occupations that Congress 
contemplated when i t  created the 11-1 B visa category. 

I n  addressing whether the profrered position i s  a specialty occupation, the record contains insufficient 
evidence as to where and for whom the beneficiary would be performing his services during the requested 
employment period, and whether his services would be that o f  a computer systcrns analyst. 

The regulation at 8 C.F.R. 5 214,2(h)(4)(iv) provides tliat "[aln H - I D  petition involving a specialty 
occupation shall be accompanied by [d]ocumentation . . . or any other requircd evidence sufficient to establish 
. . . tliat the services tlie beneficiary i s  to perform are ill a specialty occupation." Moreover. the regulation at 8 
C.F.R. 5 214.2(h)(4)(iv)(A)il) indicates that. contrary to counsel's assertions on appeal, contracts are one of 
tlie types o f  evidence that may be required to establish that the services to be perfortiled by tlie beneficiary 

w i l l  be in a specialty occupation. 

The March 3 1, 2009 support letter subtiiittcd by the petitioner described the prolt'ered position and indicatcd 

that the beneficiary would be responsible for tlie following: 

Analyzing and evaluating existing andlor proposed hardware and soliware systems 
and devices. 
Conducting requirements analyses. 
Analy7.ing user requirements, procedures and problems to automate or improve 
existing systems. 
Reviewing cotnputer system capabilities, workflow and scheduling limitations. 
Testing, maintaining and monitoring computer programs and systems: including 
coordinating the installation o f  conlputer systems as per user require~nents. 
Arcliitecting proposed hardware and software systems as per user requirements. 
Preparing charts, diagrams and reports to assist in technical problcm analysis. 

I'reparing detailed program specifications and flowcharts. 
Coorditlating the design. development. testing and implementation of liard\varc and 

software systems. 

In response to tlie RFE, whicli requested more specific i~iformation rcgarding each project upon which the 
beneliciary would work. the petitioner submitted the documentation pertaining to tlie vendor agreement with 

a n d  tlie June 30, 2009 letter fro111 Microsofi restates the vague and generalized duties stated above. 



The statement of duties set forth in tlie record is generic and generalized and fails to specifically discuss tlie 
duties of the beneticiary on the alleged p r q j c c t .  In fact. the letter of support from the petitioner, 
along with the ernploymelit offer letter both indicate tliat the beneficiary's duties can vary greatly based on 
client needs and project specifications. Therefore, it is evident tliat tlie end client on a particular prolcct 
determines the exact nature of the heneficiary's dutics. 

As discussed briefly above, the record is devoid of evidence of an agreemcnt between the petitioner and 
o u t l i n i n g  the nature of the proposed project on \uhich tlie beneficiary will allcged he assiglled. 

Again, the one-paged letter from s i m p l y  irestates the generali~ed and generic duties discussed 
above, and is not acco~iipanied by any documentation. such as a contract or work order: uhich outlines tlie 
details of the agreement between the parties. 

I'lie petitioner indicates tliat the exact nature of the beneficiary's assignments tlirouglio~~t tlie validity period 
will vary based on client needs during the duration o f the  petition, for which appl-oval was ~requestcd through 
September 23, 20 12. Although u claims in its June 30, 2009 letter that it will have work for tlie 
beneficiary through this date, the AAO st1 questions why, if this claim is true. the petitioner failed to tailor 
the job offer letter to encompass this project and outline the specific details. reqoirenlents, and terms of such a 
project. Instead, the petitioner's offer of employment leaves the three-year requested validity period open to 
various other projects which remain unidentified. The uncertainty surrounding the fi~ture projects and work 
assignments of the beneliciary renders it ilnpossible to find that the proffered position is a specialty 
occupation, since no specific description of the duties that the beneficiary will acti~ally perform is includcd in 
the record. 

'rhe petitioner is responsible for assigning staff to various client projects as needed. As discussed previously. 
insufficient details are provided about the bcneticiary's specific role in t h e  project, and there is no 
work order or subcontractor agreement demonstrating that a position on this pro-jcct actually exists for the 
beneliciary. 

The brief descriptiori of duties in the petitioner's support letter is generic and fails to specificallj describe the 
nature of the services required by tlie beneficiary on the projcct in question. Moreover. the fact that the 
petitioner acknowledges that the beneficiary's assignments may fluctuate thro~~gliout the validity period 
confimis that his duties atid responsibilities al-e subject to change in accordatice with client rcqllirenients. 
Thcrefore, absent evidence of contracts or statements of work describing the duties tlie beneficiary \vould 
perfor111 and ibr bvhom throughout the entire validih period. the petitioner fails to establish that thc d ~ ~ t i e s  that 
the beneficiary would perform are those of a specialty occupation. Simply going on record without 
supporting documentary evidence is not sufficient for the purpose of meeting the burden of proof in these 
proceedings. Mulier of.S<?ffici, 22 l&N Dec. at 165. 

USCIS routinely looks to Definsor v. Meissner, 201 F.3d 384. which acknowledges that examination of tlie 
ultimate employnrent of the beneficiary is necessary to determine whether a position constit~~tes a specialty 
occupation. The petitioner in Defmsor,  Vintagc Health Resources (Vintage) is a medical contract service 
agency that brought foreign nurses into tlie United States and located jobs for thein at hospitals as registered 
nurses. The coun in U<fi~7sor found that Vintage had "token degree requit-ements." to "mask tlic h c t  tliat 
nursing in general is not a specialty occupation." Irf. at 387. 
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The court in Defrnsor held that for tlie purpose o f  determining ~ l i e t l i e r  a proffered position i s  a specialty 
occupation, the petitioner acting as an employment contractor i s  merely a "token employer." whilc tlic entity 
for which the services are to be performed i s  the "more relevant employer." Id. at 388. 'l'lic L)<fe~lsor court 
recognized that evidence o f  tlie client companies' job requirements i s  critical where the work i s  to be 
performed for entities other than the petitioner. 1~1. The Dejinsor court held that the legacy Immigration and 
Naturalization Service had reasonably interpreted the statute and regulations as requiring the petitioner to 

produce evidence that a proffered position qualifies as a specialty occupation on tlie basis o f  the requirements 
imposed by the entities using the beneficiary's services. IcI. In L)<fi.~isor, the court found that that evidence of 
the client companies' job requirements is critical if the work i s  to be performed for entities other than tlic 

petitioner. Id 

Despite counsel's contentiolis to the contrary on appeal, i t  i s  unclear whether the petitioner wi l l  be an 
employer or w i l l  act as an employment contractor. The job description provided by the petitioner. as well as 
various statements from tlie petitioner both prior to adjudication and on appeal, indicate tliat the beneficiary 
w i l l  probably be working on different projects throi~ghoi~t the duration o f  the petition. Despite the dil-ector's 
specific request for documentatioli to establish the ultimate location(s) o f  the beneficiary's e~nploymcnt. tlic 
petitioner failed to comply. Tlie petitioner's failure to provide evidence o f  valid work orders or eniploynlent 
contracts, which identify the beneficiary as personnel and outline the nature o f  his duties. renders i t  

impossible to conclude for whom the beneficiary w i l l  i~ l t i~natc ly provide services, and exactly what those 

services would entail. Tlle AAO, therefore, cannot analyze whcther his duties would require at least a 

baccalaureate degree or tlie equivalent in a specific specialty. as ~ - e q ~ ~ i ~ - e d  for classification as a specialty 
occupation. 

Thc petitioner's failure to establish the substantive nature o f  the work to be performed by the beneficiary 
precludes a finding that the proffered position is a specialty occupation under any criterion at 8 C.F.R. 
5 214.2(h)(4)(iii)(A), because it i s  tlie substantive nature of that work tliat detertilines (1) the normal minitnum 
educational requirement for tlie particular position, which is the focus o f  criterion 1: (2) industry positions which 

are parallel to the proffered position and thus appropriate for review for a common degree requirement, under the 
first alternate prong o f  criterion 2: (3) the level o f  co~nplexity or uniqueness o f  tlie proffered position, wliich i s  the 
focus o f  the second alternate prong o f  criterion 2: (4) the factual justification for a petitioner's normally requit-ing 
a degree or its equivalent, when that i s  an issuc under criterion 3: atid (5) the degree o f  specialization and 
conlplexity o f  tlie specitic duties. which i s  the focus o f  criterion 4. For this additional rcason. the petition must bc 
denied.6 

6 
I t  i s  noted that, even if the proffered position were established as being that o f  a colnpilter systems analyst, a 

review o f  the U.S. Department o f  Labor's (Iccuprr~ionul Outlook ifc~ndhook (hereinafter the Hroiilho~k) does 

not indicate tliat such a position qualifies as a specialty occupation in that the Htmclhook docs not state a 
normal minimu~i i  requirement o f  a 0 .S .  bachelor's or higher degree in a specific specialty 01- its equivalent lix 

entry into the occupation o f  computer systems analyst. See Bureau o f  Labor Statistics. U.S. Department o f  
L.abor, Occu~~ntional Outlook Hundhook, 2010-1 1 Edition. "Con~putrr Software Engineers and Computer 
Programmers," <http:liwww.bls.govlocol ocos287.htm> (accessed March 7, 201 I).  As such. absent evidcnce 
that the position o f  software programmer qualities as a specialty occupation under onc o f  tlie alter~iativr 
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Accordingly, the petitioner has not established tliat the proposed position qualifies as a specialty occupation 
under any o f  the criteria at 8 C.F.R. Q: 2 14.2(h)(4)(iii)(A) or tliat the beneficiary would be co~ning temporarily 
to the United States to perfonn the duties o f  a specialty occupation as that term is delined at 8 C.F.R. 
3 2 l4.2(h)(4)(ii). 

In visa petition proceedings, the burden o f  proving eligibility for the benefit sought remains entirely with tlle 
petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. Here. tliat burden has not been met. 

ORDER: The appeal is dismissed. The petitiori i s  denied 

criteria available under 8 C.F.R. 5 214.2(h)(4)(iii)(A), thc instant petition could not be appl-oced for t l i i b  

additional reason. 


