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DISCUSSION: On .June 9, 2009, the Director of the _ Service Center denied the 
nonimmigrant visa petition. The petitioner appealed this denial to the Administrative Appeals Office 
(AAO), and. on August 5, 2010, the AAO dismissed the appeal. On September 7, 2010, counsel for 
the petitioner filed a motion to reopen. The motion will be dismissed pursuant to 8 c.r.R. §§ 
103 .5(a)( I )(iii)(C). I 035(a)(2). and 103 .5(a)( 4). 

The petitioner is a software consulting company that seeks to employ the beneficiary as a 
programmer analyst. Thus, the petitioner endeavors to extend the beneficiary's employment as a 
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(I5)(H)(i)(b) of the 
Immigration and Nationality Act (the Act). 8 U.S.C. § 1101 (a)(I5)(H)(i)(b). 

The director denied the petition, finding that the petitioner failed to establish that: (1) it meets the 
regulatory definition of an intending United States employer as defined by 8 c.r.R. § 214.2(h)(4)(ii): 
(2) it meets the definition of "agent" at 8 C.F.R. § 214.2(h)(2)(i)(F); (3) it submitted a valid labor 
condition application (LCA) for all locations: or (4) the proflered position is a specialty occupation. 
The AAO dismissed the appeal upon concluding that the director's determinations regarding the 
issues upon which she denied the petition were correct. 

As indicated by the check mark at box 0 of Part 2 of the Form 1-290B, the petitioner elected to tile a 
motion to reopen. 

On motion. counsel for the petItlOner submits a brief accompanied by previously-submitted 
documentary evidence. and contends that the AAO's decision dismissing the appeal and at1irming 
the director's decision was erroneous. Specifically, counsel contends that both the director and the 
AAO disregarded credible evidence in the record, and counsel argues that the documentation 
submitted establishes the petitioner's eligibility for approval in this matter. 

The motion consists of the Form 1-290B; a brief entitled "Motion to Reopen/Reconsider": I and 
copies of the following documents, tabbed as Exhibits A through E: (A) the AAO's decision 
dismissing the appeal: (B) (i) IRS W-2 (Wage and Tax Statement) forms pertaining to the 
beneficiary; and (ii) an Employment Agreement signed by the beneficiary and the petitioner's IIR 
Manager, in November. 1999 and October, 1999. respectively; (C) the petitioner's Organization 
Chart: (D) various documents regarding the beneficiary'S work for of 
the petitioner's clients, including (i) a notarized statement - dated 15, 2009 but notarized as 
sworn and subscribed on .July 16, 2009 - ±rom a person identifying himself as "Technical Lead" at _I" work that the beneficiary performed for~"±rom Mar?h.ISI 2004 til~ January 30111

• 

2009 at our . and provldmg a copy 01 the benefiCIary s IdentIfIcatIon badge: 

I The title of the brief notwithstanding, the nature of the submission is determined by the election at 
Part 2 of the Form 1-290B. As noted above, in the present matter, counsel for the petitioner elected 
to file a motion to reopen (by checking box 0 at Part 2 of the form), rather than a joint motion to 
reopen and to reconsider, which would be signified by checking box F. 
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(ii) a July 16, 2008 letter from a describing 
services that the beneficiary had provi contract with the 
petitioner to provide technical consulting services for _ to iii) a Contractor's 
Agreement, executed on February 27, 2004, in which_ commits itself to pay a certain sum per 
hour to the petitioner, on a semi-monthly basis, for whatever number of hours the beneficiary would 
actually perform services for during such period, as verified by _ and (iv) a 
Confidentiality Agreement from addressed to the beneticiary "c/o" _ and signed by the 
beneficiary on February 7, 2004; and (E) two labor condit~lications which the petitioner 
submits as covering the locations of the beneficiary'S work for_ 

A motion to reopen must state the new facts to be proved in the reopened proceeding and be 
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). 

On motion, counsel submits only evidence that had been previously submitted, but counsel contends 
that it constitutes new facts because, counsel asserts, neither the director nor the AAO considered it. 
Counsel's contention, however, is not persuasive, as counsel presents no statute, regulation, or 
precedent decision to support it. 

As previously stated, a motion to reopen must state the new facts that will be proven if the matter is 
reopened, and must be supported by affidavits or other documentary evidence3 Generally, the new 
facts must be material and unavailable previously, and could not have been discovered earlier in the 
proceeding. See 8 C.F.R. § 1003.23(b)(3). Here, no evidence in the motion contains new facts that 
were previously unavailable. The documents submitted on motion are the same documents that the 
petitioner submitted prior to the director's denial and/or the AAO's decision on the appeal. 
Accordingly, the AAO is not swayed by counsel's assertion that. because neither the director nor the 
AAO considered the evidence in prior proceedings. this evidence is now ··new·' for the purpose of a 
motion to reopen. 

As the documentation submitted on motion had been submitted into the record of proceeding prior to 
the motion, and as none of it is therefore "new" or supports new facts, there is no basis for the AAO 
to reopen the proceeding. 

, 
- According to the letter, the beneficiary had been providing the services during the period March, 
2004 to the July 16, 2008 date of the letter, and "such services and engagement are expected to 
continue throughout 2008 and into 2009." 

.l It is noted that the motion includes an allidavit by Lead for_ 
dated July 15,2009. Although the instant motion, by definition, is supported by an 
document was previously submitted in support of the petitioner's appeal to the AAO. 

Therefore, the fact that an affidavit is included with the documents supporting the motion does not 
mandate the reopening of these proceedings under 8 C.F.R. § 103.5(a)(2), since this document is not 
considered new. 
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Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same 
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. 
See INS v. Doherty, 502 U.S. 314, 323 (l992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party 
seeking to reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the 
current motion, the movant has not met that burden. 

Finally, the motion shall also be dismissed for failing to meet another applicable tiling requirement. 
The regulation at 8 C.F.R. §§ 103.5(a)(l)(iii)(C) requires that motions be "[a]ecompanied by a 
statement about whether or not the validity of the unfavorable decision has been or is the subject of 
any judicial proceeding." In this matter. the motion does not contain the statement required by 8 
C.F.R. § 103.5(a)(l)(iii)(C). Again, the regulation at 8 C.F.R. § 103.5(a)(4) states that a motion 
which docs not meet applicable requirements must be dismissed. Therefore, because the instant 
motion did not meet the applicable filing requirement listed at 8 C.F.R. § 103.5(a)(l)(iii)(C), it must 
also be dismissed for this reason. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act. 
8 U .S.c. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be 
dismissed, the proceeding will not be reopencd or reconsidered, and the previous decisions of the 
director and the AAO will not be disturbed. 

ORDER: The motion is dismissed. The previous decision of the AAO. dated August 5. 2010. is 
atlirrned. The petition is denied. 


