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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

On the Form 1-129 visa petition the petitioner stated that it is a daycare center with 15 employees. 
To employ the beneficiary in what it designates as a preschool teacher position, the petitioner 
endeavors to classify her as a nonimmigrant worker in a specialty occupation pursuant to section 
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1l01(a)(15)(H)(i)(b). 

The director denied the petition, finding that the petitioner failed to establish that it would employ 
the beneficiary in a specialty occupation position. On appeal, counsel asserted that the director's 
basis for denial was erroneous, and contended that the petitioner satisfied all evidentiary 
requirements. 

The AAO bases its decision upon its review of the entire record of proceedings, which includes: (I) 
the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service center's 
request for additional evidence (RFE); (3) the response to the RFE; (4) the director's denial letter; 
and (5) the Form I-290B and counsel's brief in support of the appeal. 

Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S.c. § 1l01(a)(15)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. The issue before the AAO is whether the petitioner has provided evidence 
sufficient to establish that it would be employing the beneficiary in a specialty occupation position. 

Section 214(i)(I) of the Act, 8 U.S.c. § 1184(i)(I), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, 
and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(I) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which (I) requires theoretical and practical application of 
a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which (2) requires the 
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attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation in the United States." 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a 
degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(I) of the Act, 8 U.S.c. § 1184(i)(I), and 8 C.F.R. § 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 
(1988) (holding that construction of language which takes into account the design of the statute as a 
whole is preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 
489 U.S. 561 (1989); Matter ofW-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criterion stated in 
8 C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily 
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise 
interpret this section as stating the necessary and sufficient conditions for meeting the definition of 
specialty occupation would result in a particular position meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2(00). To avoid this illogical and absurd result, 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(I) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H-IB petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such occupations. 
These professions, for which petitioners have regularly been able to establish a minimum entry 
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its 
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equivalent, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-IB visa category. 

With the visa petition, counsel submitted no evidence that the proffered position requires a minimum 
of a bachelor's degree or the equivalent in a specific specialty and qualifies, therefore, as a position 
in a specialty occupation. Because the evidence submitted with the petition was insufficient to 
demonstrate that the visa petition was approvable, the service center, on July 13, 2009, issued a RFE 
in this matter. The service center requested, inter alia, (1) evidence that, in the daycare industry, a 
bachelor's degree in a specific field of study is the minimum requirement for preschool teacher 
positions; and (2) a list of the petitioner's preschool teachers, stating how many hold bachelor's 
degrees and in what field of study. 

In response, counsel submitted (1) a letter, dated July 21, 2009, from the petitioner's president; (2) a 
photocopy of a pamphlet containing some regulations pertinent to the operation of Washington, D.C. 
child development facilities; (3) a list of ten of the petitioner's employees;! and (4) vacancy 
announcements printed from popular job search web sites. 

The petitioner's president's July 21, 2009 letter reiterates that the petitioner employs 15 teachers and 
support personnel. It also provides the following list of the duties of the proffered position: 

1. Supervise teacher assistants and childcare workers to ensure that proper care, 
instruction and supervision is provided to all children at all times. 

2. Confer with teacher aides to develop curriculum and to monitor each child's 
intellectual, physical, social and emotional growth. 

3. Instruct, supervise, encourage and train teacher assistants and aides on what activities 
are appropriate for children. 

4. Discuss pupils' academic and behavioral problems with parents and suggest remedial 
action. 

5. Teach Preschool pupil's academic, social and manipUlative skills in private 
educational system. 

6. Prepare lesson plan and teaching outline for course of study. 
7. Assign lessons, correct papers and hear oral presentations. 

That letter further states: 

1 Actually, that list contains the employees of __ and the petitioner, 
unsegregated. Because the petitioner did not provide a !isi"'O'!"'li own employees, separated from the 
employees of __ , the AAO will, for analysis sake, consider all ten of those teachers 
together. The AAO notes, however, that a list of teachers employed at both and the 
petitioner, shuffled together such that they cannot be differentiated, is not entirely responsive to the 
service center's request for a list of the petitioner's preschool teachers and their educational levels. 
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The usual minimum educational requirement for this position is a Bachelor's Degree 
in Early Childhood or Elementary Education. The Bachelor's degree is necessary to 
ensure compliance with DC regulations on the qualifications of teachers. 

The petitioner's president did not specify whether he was alleging that this is a requirement imposed 
by the petitioner itself or whether he was alleging that this requirement is typical within the local 
preschool industry. 

The selection of Washington, D.C. regulations shows that, in order to qualify as a preschool teacher, 
an applicant must have anyone of the following: (1) an associate's degree or higher from an 
accredited college or university in early childhood education or early childhood development; (2) an 
associate's degree in some other subject, at least 15 credit hours of early childhood education or 
early childhood development classes, and one year of experience in a child development center; (3) 
at least 48 college-credit hours including 15 credit hours in early childhood education or early 
childhood development and two years of experience; (4) a valid Child Development Associate 
(CDA) credential valid for the appropriate age classification; or (5) satisfactory completion of a child 
care certification course of no less than 90 hours from an accredited college or university and at least 
three years supervised experience. None of those five possible avenues requires a minimum of a 
bachelor's degree or the equivalent in a specific specialty. 

The petitioner's employee list shows that of nine teachers and one teacher/director, only five have 
bachelor's degrees in elementary education, and another has a bachelor's degree in education. That 
employee list does not support the proposition that the petitioner has required a minimum of a 
bachelor's degree or the equivalent in a specific specialty to hold the proffered position, or that 
performance of the duties of the proffered position requires such credentials, or that performance of 
the proffered position requires such credentials. 

One of the vacancy announcements submitted was placed by the Muskingum University Center for 
Child Development in Ohio for a preschool teacher. That announcement states that the position 
requires a bachelor's degree in early childhood education, but it also states that other levels of formal 
education and experience will also be considered, which appears to indicate that a bachelor's degree 
in early childhood education is not, in fact, required. That vacancy announcement offers little 
support for the proposition that a preschool teacher position requires a minimum of a bachelor's 
degree or the equivalent in a specific specialty. 

Another announcement was placed by the Columbia Academy in Columbia, Maryland for senior 
staff, degreed teachers, and aide positions in all age groups. It states that the Columbia Academy 
then operated an elementary school and four preschools, and anticipated opening a fifth preschool 
location. It states that the requirements for the various positions include any of the following: (1) a 
CDA; (2) an associate's degree or a bachelor's degree in early childhood education or a related field; 
or (3) 90 hours certification or 45 hours infant/toddlers certification. That vacancy announcement 
offers no support for the proposition that a preschool teacher position requires a minimum of a 
bachelor's degree or the equivalent in a specific specialty. 
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Another announcement was placed by the Clarendon Child Care Center of Arlington, Virginia for a 
preschool teacher. It states that the position requires a bachelor's degree in early childhood 
education or child development. 

Another announcement was placed by an unidentified church preschool in Burke, Virginia for a 
preschool teacher. That announcement states that the position requires a bachelor's degree, but not 
that the degree must be in any specific specialty. That vacancy announcement offers no support for 
the proposition that a preschool teacher position requires a minimum of a bachelor's degree or the 
equivalent in a specific specialty. 

Another announcement was placed by the Howard University Hospital for a teacher. That 
announcement states that the position requires a bachelor's degree in early childhood education. 

Another announcement was placed by the DC Prep Public Charter School for an early childhood 
teacher. The announcement states that the position requires a minimum of a bachelor's degree in 
early childhood or elementary education. 

Another announcement was placed by the Hopkins House Pre-School Academy of Alexandria, 
Virginia for a preschool teacher. That announcement states that the position requires a bachelor's 
degree in early childhood education or elementary education. 

The final vacancy announcement was placed by_Internationale de New York, in New York 
City, for a preschool teacher. That announcement states that the position requires a bachelor's 
degree, but not that the degree must be in any specific specialty. That vacancy announcement offers 
no support for the proposition that a preschool teacher position requires a minimum of a bachelor's 
degree or the equivalent in a specific specialty. 

Of the eight vacancy announcements submitted, only four make clear that they require a minimum of 
a bachelor's degree or the equivalent in a specific specialty. So, the totality does not support the 
proposition that a requirement of a minimum of a bachelor's degree or the equivalent in a specific 
specialty is common to the preschool industry in parallel preschool teacher positions among similar 
organizations. Further, even if all of the vacancy announcements submitted were for parallel 
positions and required a minimum of a bachelor's degree or the equivalent in a specific specialty, the 
eight vacancy announcements would be insufficient to demonstrate an industry-wide requirement of 
a minimum of a bachelor's degree or the equivalent in a specific specialty, as there is no evidence in 
the record of proceeding of the extent to which they represent the industry's recruiting and hiring 
practices. 

The director denied the visa petition on August 13, 2009 finding, as was noted above, that the 
petitioner had not demonstrated that it would employ the beneficiary in a specialty occupation. 

On appeal, counsel asserted that the evidence submitted shows both that the requirement of a 
bachelor's degree as a minimum educational qualification for preschool teachers is normal both for 
the petitioner and for the preschool industry in general. Counsel stated that the majority of the 
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petitioner's teachers possess bachelor's degrees and that the remainder, although they do not have 
bachelor's degrees, have the equivalent of bachelor's degrees. Counsel did not explain his basis for 
the assertion that the petitioner's teachers without bachelor's degrees have the equivalent of 
bachelor's degrees. 

The assertions of counsel are not evidence and thus are not entitled to any evidentiary weight. See 
INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter of Ramirez-Sanchez, 17 I&N Dec. 503 
(BIA 1980). Unsupported assertions of counsel are, therefore, insufficient to sustain the burden of 
proof. 

Counsel also stated that the vacancy announcements submitted all state that the mInimum 
requirement the preschool teacher positions announces is a bachelor's degree. The AAO observes 
that many of them do not. 

The AAO recognizes the U.S. Department of Labor's (DOL) Occupational Outlook Handbook 
(Handbook) as an authoritative source on the duties and educational requirements of the wide variety 
of occupations that it addresses.2 The AAO notes that the description of the duties of preschool 
teachers is covered in the Handbook section entitled Teachers-Preschool, Except Special Education. 
The description of the duties of the proffered position is sufficiently similar to the Handbook's 
description of preschool teachers' duties that the AAO finds that the proffered position is a preschool 
teacher position within the meaning of the Handbook. 

The Handbook describes the educational requirements of preschool teacher positions as follows: 

The training and qualifications required of preschool teachers vary widely. Each 
State has its own licensing requirements that regulate caregiver training. These 
requirements range from a high school diploma and a national Child Development 
Associate (CDA) credential to community college courses or a college degree in child 
development or early childhood education. 

The AAO notes that the pamphlet pertinent to the requirements imposed on preschool teacher 
positions in Washington, D.C. indicates that the requirements do not include a minimum of a 
bachelor's degree or the equivalent in a specific specialty, and the Handbook indicates that, without 
such an imposed requirement, a minimum of a bachelor's degree or the equivalent in a specific 
specialty is not normally required of a preschool teacher. 

Neither the Handbook nor any other evidence in the record demonstrates that a baccalaureate or 
higher degree or its equivalent is normally the minimum requirement for entry into the particular 
position and has not, therefore, demonstrated that the proffered position qualifies as a specialty 
occupation pursuant to the criterion of 8 c.P.R. § 214.2(h)(4)(iii)(A)(1). 

2 The Handbook, which is available in printed form, may also be accessed on the Internet, at 
http://www.stats.bls.gov/oco/. The AAO's references to the Handbook are to the 2010 - 2011 
edition available online, accessed January 18, 2011. 
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Neither the vacancy announcements submitted nor any other evidence submitted demonstrates that a 
requirement of a minimum of a bachelor's degree in a specific specialty or the equivalent is common 
to the petitioner's industry in parallel positions among similar organizations, and the petitioner has 
not, therefore, demonstrated that the proffered position qualifies as a specialty occupation pursuant 
to the criterion of the first clause of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The evidence submitted does not demonstrate that the petitioning preschool is in any way different 
from other preschools such that a teaching position at the petitioning preschool is unique or more 
complex than a position with an ordinary preschool. The petitioner has not demonstrated that the 
particular position proffered is so complex or unique that it can be performed only by an individual 
with a minimum of a bachelor's degree or the equivalent in a specific specialty, notwithstanding that 
the Handbook indicates that other preschool teacher positions do not. The petitioner has not, 
therefore, demonstrated that the proffered position qualifies as a specialty occupation pursuant to the 
second clause of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The evidence shows that five of the ten teachers listed have a bachelor's degree in early childhood 
education and that another has a bachelor's degree in education, but apparently not the specific 
specialty of early childhood education. That is insufficient to demonstrate that the petitioner 
normally requires a minimum of a bachelor's degree or the equivalent in a specific specialty for the 
proffered position. The petitioner has not demonstrated that the proffered position qualifies as a 
position in a specialty occupation pursuant to the criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A)(3). 

The duties attributed to proffered position in the petitioner's president's July 21, 2009 letter are 
generic duties of a preschool teacher. Nothing about them sets them above typical preschool teacher 
positions as more specialized or complex. The Handbook indicates that, for such duties, one does 
not necessarily need a minimum of a bachelor's degree or the equivalent in a specific specialty. The 
petitioner has not demonstrated that the duties are so complex or specialized that they can only be 
performed by a person with a minimum of a bachelor's .degree in a specific specialty or the 
equivalent or that performance of the duties is usually associated with a minimum of a bachelor's 
degree in a specific specialty or the equivalent. The petitioner has not, therefore, demonstrated that 
the proffered position qualifies as a specialty occupation pursuant to the criterion of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(4). 

The AAO finds that the director was correct in his determination that the record before him failed to 
establish that the beneficiary would be employed in a specialty occupation position, and it also finds 
that the argument submitted on appeal have not remedied that failure. Accordingly, the appeal will 
be dismissed and the petition denied on this basis. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, that burden has not been met. 
The appeal will be dismissed and the petition denied. 

ORDER: The appeal is dismissed. The petition is denied. 


