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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. AliaI' the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 

The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-2908, Notice of Appeal or 
Motion, with a fee of $630. Please be aware that 8 C.F.R. § I 03.5(a)( I )(i) requires that any motion mllst 
be filed within 3D days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Perry Rhew 
Chief. Administrative Appeals Office 

\'V,"\\' .usC"is.gov 
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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. 
The petition will be denied. 

The petitioner is a consulting company. It seeks to employ the beneficiary as a software 
engineer and to classify him as a nonimmigrant worker in a specialty occupation pursuant to 
section 101(a)(l5)(H)(i)(b) of the Immigration and Nationality Act (the Act). 8 U.s.c. ~ 

1101(a)(15)(H)(i)(b). 

The director denied the petition on /"he following grounds: (I) the petitioner failed to establish that 
the proposed position qualifies for classification as a specialty occupation; (2) the petitioner failed to 
submit an itinerary; and (3) the petitioner failed to establish that the U.S. Department of Labor's 
Form ETA 9035E Labor Condition Application (LCA) cones ponds to the petition. 

The record of proceeding before the AAO contains: (I) Form 1-129 and supporting 
documentation; (2) the director's request for evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the notice of decision; and (5) Form 1-290B with counsel's brief and supporting 
materials. The AAO reviewed the record in its entirety before issuing its dccision. 

In the petition submitted on August 17,2009, the petitioner claimed to have 8 employees and a 
gross annual income of $800,000. The petitioner indicated that it wished to continue to employ 
the beneficiary as a software engineer from October I, 2009 to September 30. 2010 at an annual 
salary of $36,000. 

The support Ictter states that the person in the proffered position will be responsible for 
performing the following duties: 

• Software system analysis, including analyzing business needs and determining end user 
requirements; 

• Design. code, and integrate customized software applications; 
• Test software and create end-user documentation; 
• Provide technical support for clients; and 
• Recreate software problcms. diagnose and isolate their probable cause and develop 

appropriate solutions. 

The petitioner states that it requires at least a bachelor's degree or highcr for the proffered 
position. 

The Form 1-129 indicates that the beneficiary will work at a different street address in Brooklyn. 
NY than the petitioner's address listed in the Form G-28. The submitted Labor Condition 
Application (LCA) was filed for a software engineer to work in Brooklyn. NY from October I, 
2009 to September 30. 201 O. The LCA lists a prevailing wage of $36,000. 

The petitioner submitted the beneficiary's credentials. indicating that he has a foreign degree. 
The education evaluation submitted states that the beneficiary's education is equivalent to a U.S. 
bachelor of science degree in computer information systems. however no transcripts were 
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submitted and the evaluator did not indicate what years the beneficiary attended or how many 
credits the beneficiary attained at the 

On August 26, 2009, the director issued an RFE stating, in part, that the evidence of record is not 
sufficient to demonstrate that a specialty occupation exists. The petitioner was advised to submit 
the name of the business with the address listed as the worksite on the Form 1-129 as well as a 
letter from this business regarding the project to which the beneficiary will be assigned, a more 
detailed job description, and the beneficiary's transcripts along with a more reliable credential 
evaluation, as the one submitted by the petitioner was deemed insufficient by the director. 

Counsel responded to the RFE by stating that the busincss located at the address whcre the 
beneficiary will allegedly work is where the petitioner's offices are located. Counsel also stated 
that the beneficiary will work for several end clients, but argued that the beneficiary will not deal 
directly with these third party clients. 

Counsel submitted thc petitioner's offer letter to the benefic' which states that the beneficiary 
will work pursuant to an ongoing contract with Additionally, counsel 

n.u!',u,,, 3, 2009 between the petitioner and a company called 
The petitioner's address is listed as being the same address 

where the petitioner stated the beneficiary would work in the Form 1-129. The contract states 
that the petitioner will provide services "as an contractor directly to the third party 
user client ("Client") who has requested to locate temporary 
staffing for the Client's project according to the training, skills, abilities and experience required 
by the client." The contract also states that prior to the provision of any services, the petitioner 
and . will execute a Purchase Order. No copies of any 
purchase orders were submitted. The petitioner did not submit another credential evaluation or 
the beneficiary's transcripts as were requested in the RFE. 

The director denied the petition on September 11,2009. 

On appeal, counsel argues that there are no end clients. This assertion stands in stark contrast to 
both (1) the proffered duties, which state that the beneficiary will determine end user 
requirements and provide technical support for clients, as well as (2) what counsel stated in 
response to the RFE when she wrote that the beneficiary will work for several end clients. This 
claim also contradicts the contract that the petitioner has with 

which indicates, if purchased, the direct provision of services to the cl ient or cI ients of 
it is incumbent upon the petitioner to resolve any 

inconsistencies in the inclep,endent objective evidence. Any attempt to explain or 
reconcile such inconsistencies will not suffice unless the petitioner submits competent objective 
evidence pointing to where the truth lies. Matter otHo, 19 I&N Dec. 582, SSlI-92 (BIA ISl88). 
Additionally, counsel argues that the beneficiary will only work at the petitioner's address. 
Therefore, counsel concludes that the petitioner was not required to submit an itinerary and that 
the LCA submitted for the alleged worksite in Brooklyn, NY covers the location where the 
beneficiary will work. 
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Counsel also argues that because the proffered position is a Softwarc Engineer and thereby 
requires at least a bachelor's degree, the position qualifies as a specialty occupation, 

The AAO will first consider whether the proffered position is a specialty occupation, Section 
2l4(i)(l) of the Immigration and Nationality Act (the Act), 8 U,S,C § lI84(i)(l), defines the term 
"specialty occupation" as an occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States, 

The regulation at 8 C,F,R, § 2l4,2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which requires theorctical and 
practical application of a body of highly specialized knowledge in fields of human 
endeavor including, but not limited to, architecture, engineering, mathcmatics, 
physical sciences, social sciences, medicine and health, education, business 
specialties, accounting, law, theology, and thc arts, and which requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its 
equivalent, as a minimum for entry into the occupation in the United States, 

Pursuant to 8 CFR, § 2l4,2(h)( 4 )(iii)(A), to qualify as a specialty occupation, a proposed position 
must also meet olle of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimulll 
requireme11l for entry into the patticular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or uniqne that it can be performed 
ani y by an individual with a degree; 

(3) The employer normally reqnires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associatcd with the 
attainment of a baccalaureate or higher degree, 

As a threshold issue, it is noted that 8 CF,R, § 2l4,2(h)(4)(iii)(A) must logically he read together 
with section 2l4(i)(l) of the Act and 8 CF,R, § 2l4,2(h)(4)(ii), In other words, this regulatory 
language must he construed in harmony with the thrust of the related provisions and with the 
statute as a whole. See K Mart Corp. v. Carrier Inc, 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is 
preferred); see ulso COlT Independence joint Venture v. Federal S{W {md Loull IllS. Corp., 489 
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U.S. 561 (1989); MalierolW-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily 
sufficient to meet the statutory and regulatory definition of specialty occupation. To otherwise 
interpret this section as stating the necessary and sufficient conditions for meeting the definition 
of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner. 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result. 8 C.F.R. 
§ 2l4.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position 
must meet. supplementing the statutory and regulatory dcfinitions of specialty occupation. 

Consonant with section 214(i)(I) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(iiJ. 
USCIS consistently interprets the term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to 
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly 
related to the proffered position. Applying this standard. USCIS regularly approves H-l B 
petitions for qualified aliens who are to be employed as engineers. computer scientists. certified 
public accountants, college professors, and other such professions, for which petitioners have 
regularly been able to establish a minimum entry requirement in the United States of a 
baccalaureate or higher degree in a specific specialty. or its equivalent, fairly represent the types 
of specialty occupations that Congress contemplated when it created the H-I B visa category. 

The AAO notes that, as recognized by the court in Dej'ensor v. Meissner, 201 F.3d at 387, where 
the work is to be performed for entities other than the petitioner, evidence of the client 
companies' job requirements is critical. The court held that the legacy Immigration and 
Naturalization Service had reasonably interpreted the statute and regulations as requiring the 
petitioner to produce evidence that a proffered position qualifies as a specialty occupation on the 
basis of the requirements imposed by the entities using the beneficiary'S services. ld. at 387-388. 
Such evidence must be sufficiently detailed to demonstrate the type and educational lcvel of 
highly specialized knowledge in a specific discipline that is necessary to perform that particular 
work. As discussed above, the record of proceedings lacks such substantivc evidence from any 
end-user entities that may generate work for the beneficiary and whosc business needs would 
ultimately determine what the beneficiary would actually do on a day-to-day basis. In short. the 
petitioner has failed to establish the existence of H-IB caliber work for the beneficiary. 

Although counsel argues on appeal that the beneficiary will not work for third party clients, the 
documentation previously submitted contradicts this assertion. First, the proffered job duties 
state that the beneficiary will work for end-user clients. Second, counsel stated in response to the 
RFE that the beneficiary would work on for several th' cI ients. Third. the 
contract submitted in response to states that the 
petitioner will provide services directly to 's third party 
clients. Fourth, although the contract states that a Purchase Order will be submitted prior to a 
commencement of services, the petitioner did not submit any copies of purchase orders to prove 
that a project exists on which the beneficiary will work, let alone whether the project entails the 
beneficiary working at the petitioner'S offices performing duties that require al least a bachelor's 
degree or the equivalent in a specific specialty as counsel claims. Finally, there was no 
documentation submitted from the third party client regarding the project on which the 
beneficiary would allegedly work. Without documentary evidence to support the claim. the 
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assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions 
of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (B IA 1988); 
Matter of Laureano, 191&N Dec. 1 (BIA 1983); Matter o/Ramirez-Sal1chez, 17 I&N Dec. 503. 
506 (BIA 1980). 

Under De/ensor v. Meissner, 201 F.3d at 387, the failure to provide copies of contracts (in this 
case, the failure to provide copies of purchase orders) establishing the substantive nature of the 
work to be performed by the beneficiary precludes a finding that the protlered position is a 
specialty occupation under any criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A), because it is the 
substantive nature of that work that determines: (I) the normal minimum educational requirement 
for the particular position, which is the focus of criterion I; (2) industry positions which arc parallel 
to the proffered position and thus appropriate for review for a common degree requirement. under 
the first alternate prong of criterion 2; (3) the level of complexity or uniqueness of the proffered 
position, which is the focus of the second alternate prong of criterion 2; (4) the factual justification 
for a petitioner's normally requiring a degree or its equivalent, when that is an issue under criterion 
3; and (5) the degree of specialization and complexity of the specific duties. which is the focus of 
criterion 4. 

As the record does not contain sufficient evidence of the specific duties the beneficiary would 
perform for the petitioner's client(s), the AAO cannot analyze whether his placement is related to 
the provision of a product or service that requires the performance of the duties of a software 
engineer. I Applying the analysis established by the Court in Defensor, which is appropriate in 
an H-1 B context, like this one, where USCIS has determined that the petitioner is not the only 
relevant employer for which the beneficiary will provide services, USCIS has found that the 
record does not contain any documentation from the end user client(s) for which the beneficiary 
will provide services that establishes the specific duties the beneficiary would perform. Without 
this information, the AAO cannot analyze whether these duties would require at least a 
baccalaureate degree or the equivalent in a specific specialty, as required for classification as a 
specialty occupation. 

The AAO therefore affirms the director's finding that the petitioner failed to establish that the 
proposed position qualifies for classification as a specialty occupation. 

Second, tbe AAO affirms the director's finding that the petitioncr failed to submit an itinerary, as 
required under 8 C.F.R, § 214.2(h)(2)(i)(B), which states, in pertinent part: 

Service or training in more than one location. A petition which requires services 
to be performed or training to be received in more than one location must include 
an itinerary with the dates and locations of the services or training and must be 

I Even if the AAO could find that the proffered position would indeed be that of a software 
engineer, such a position does not by its very nature qualify as a specialty occupation. According to 
the U.S. DepaJ1ment of Labor's Occupational Outlook Handbook (the HOlldhook), while most 
employers "prefer" to hire individuals with a bachelor's degree computer science, mathematics, or 
information systems, the Handbook does not state that such a degree is a normal, minimum entry 
requircment for a software engineering position. 
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filed with the Service office which has jurisdiction over 1- 129H petitions in the 
area where the petitioner is located. The address which the petitioner specifies as 
its location on the 1- 129H petition shall be where the petitioner is located for 
purposes of this paragraph. 

The language of the regulation, which appears under the subheading "Filing of petitions" and 
uses the mandatory "must," indicates that an itinerary is material and required initial evidence for 
a petition involving employment at multiple locations, and that such a petition may not be 
approved for any employment for which there is not submitted, at the time of the petition's 
filing, at least the employment dates and locations. USCIS may in its discretion deny an 
application or petition for lack of initial evidence. 8 C.F.R. § J03.2(b)(8)(ii). 

Although counsel argues that the beneficiary will work at the petitioner's offices, counsel did not 
provide any evidence to substantiate this claim. The street address listed in Part 5 of the Form 1-
129 is different than the street address listed as being the petitioner's address in the Form G-2S. 
The petitioner did not provide any documentation, such as a lease, to document that the 
petitioner is located at the street address in Part 5 of the Form 1-129. Additionally. the petitioner 
did not submit any copies of purchase orders listing the beneficiary by name and the worksite 
location. Again, without documentary evidence to support the claim. the assertions of counsel 
will not satisfy the petitioner's burden of proof. The unsupported assertions of counsel do not 
constitute evidence. Malter of OhaiKhena, 19 I&N Dec. at 534; Maller of" Lallrcww, 19 I&N 
Dec. I; Matter of Ramirez-Sanchez, 17 I&N Dec. at 506. Moreover, the documcntation 
submitted indicates that the beneficiary will work on projects for third party clients. Therefore. 
the petitioner has failed to demonstrate that the beneficiary will actually work at the street 
address listed in Part 5 of the Form 1-129 for the duration of the petition. Gi ven that the 
petitioner is a contractor and, further. given the lack of any substantiating evidence that the 
beneficiary will work at the address in Part 5 of the Form 1-129 for the duration of the petition. 
the AAO concludes that the beneficiary is more likely than not to be contracted out to third party 
client worksites. 

In a situation where the beneficiary is likely to be contracted out to a third party worksite. the 
petitioner must provide detailed evidence with respect to the contractual relationship bctween the 
petitioner, its clients, and any other third party end users, in order to establish whal the 
beneficiary will actually do and which entity will actually control the work to be performed by 
the beneficiary. Such documentation was not provided. As disclissed above, the petitioner 
appears to be a contractor and has not provided sufficient evidence to demonstrate thaI il will 
employ the beneficiary at the petitioner's offices for the duration of the petition. The AAO 
therefore finds that the petitioner failed to provide an itinerary of the dates and locations of the 
services to be provided as required by 8 C.F.R. § 214.2(h)(2)(i)(B) and thereby affirms the 
director's denial of the petition for this additional reason. 

Third, the AAO also affirms the director's finding that the petitioner failed to establish that the 
LC A corresponds to the petition. For this additional reason, the petition cannot be approved. 

In pertinent part, the regulation at 8 C.F.R. S 214.2(h)(4)(iii)(B) states: 



The petitioner shall submit the following with an H-l B petition invol ving a 
specialty occupation: (I) A certification from the Secretary of Labor that the 
petitioner has filed a labor condition appl ication .... 

The regulation at 8 C.F.R. § 103.2(b)(I) states, in pertinent part: 

An applicant or petitioner must establish that he or she is eligiblc for the 
requested benefit at the time of filing the application or petition. All 
required application or petition forms must be properly completed and filed 
with any initial evidence required by applicable regulations and/or the 
form's instructions. 

In addition, the regulation at 8 C.F.R. § 214.2(h)(4)(i)(B)(l), states, as part of the general 
requirements for petitions involving a specialty occupation, that: 

Before filing a petition for H-l B classification in a specialty occupation, the 
petitioner shall obtain a certification from the Department of Labor that it 
has filed a labor condition application in the occupational specialty in which 
the alien(s) will be employed. 

Further, the regulation at 8 C.F.R. § 2l4.2(h)(2)(E), which states: 

Amellded or /lew petitio/l. The petitioner shall file an amended or new 
petition, with fee, with the Service Center where the original petition was 
filed to retlect any material changes in the terms and conditions of 
employment or training or the al ien's eligibility as specified in the original 
approved petition. An amended or new H-IC, H-IB, H-2A, or H-2B 
petition must be accompanied by a current or new Department of Labor 
determination. In the case of an H-l B petition, this requirement includes a 
new labor condition application. 

It is self-evident that a change in the location of a beneficiary's work to a geographical area not 
covered by the LCA filed with the Form 1-129 is a material change in the terms and conditions of 
employment. Because work location is critical to the petitioner's wage rate obligations, the 
change deprives the petition of an LCA supporting the period of work to be performed at the new 
location and at what will likely be a new wage rate. 

Moreover, while DOL is the agency that certifies LCA applications before they are submitted to 
USCIS, DOL regulations note that the Department or Homeland Security (DI-IS) (i.e" its 
immigration benefits branch, USCIS) is the department responsible for determining whether the 
content of an LCA filed for a particular Form 1-129 actually supports that petition. See 20 C.F.R. 
§ 655.705(b), which states, in pertinent part: 

For 1-1-1 B visas ... DI-IS accepts the employer's petition (DHS Form 1-129) with 
the DOL certified LCA attached. In doing so, the DHS determille.l' whether the 
petitio/l is supported bv an LeA which corresponds with the petition, whether the 
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occupation named in the I LCA I is a specialty occupation or whether the 
individual is a fashion model of distinguished merit and ability, and whether the 
qualifications of the nonimmigrant meet the statutory requirements of H- I B visa 
classification. 

(Emphasis added). 

The LCA and Form 1-129 in this matter, which indicate the proffered position's location as being 
in Brooklyn, NY for the duration of the petition, do not correspond with the contract provided by 
the petitioner, which states that the petitioner will provide services to third party user clients. 
Additionally, the petitioner provided no corroborating documentation. such as a lease and 
purchase orders, to support counsel's assertion that the petitioner is located at the address listed 
in Part 5 of Form 1- I 29 and that the beneficiary will work at this address for the duration of the 
petition. In light of the fact that the record of proceeding indicates that the beneficiary will likely 
work at locations not identified in the Form 1-129 and the LCA filed with it, USCIS cannot 
ascertain that this LCA actually supports and corresponds to the H-I B petition. See id. As 
discussed above, a petitioner must establish eligibility at the time of filing the nonimmigrant visa 
petition. 8 C.F.R. § 103.2(b)(I). A visa petition may not he approved at a future date after the 
petitioner or beneficiary becomes eligible under a new set of facts. Matter or Michelin Tire 
Corp., 17 I&N Dec. 248. 

Additionally, the AAO further notes that although the petItIoner states in the LCA that the 
prevailing wagc is based on a SESA, according to the Foreign Labor Certification Online Wllge 
Lihmry (of which the AAO takes administrative notice), the prevailing wage for a Level 1 
Software Engineer, Applications in Brooklyn, NY for the date the petitioner's LCA was 
submitted was $65,374 per year in contrast with the prevailing wage of 536,000 per year that was 
listed by the petitioner in the LCA. Therefore, as SESAs are based on the OES data available in 
the Foreign Labor Certification Online Wage Lihrary, either the job description submitted by the 
petitioner in the SESA application was found by the Department of Lahor to hc a different 
occupational classification than that of a Software Engineer, Applications or thc petitioner did 
not base its LCA on a SESA as claimed. Either way, the LCA docs not correspond to the 
petition. 

Therefore, the director's conclusion that the petitioner failed to establish that the LCA 
cOlTesponds to the petition by encompassing all of the work locations and related wage 
requirements for the beneficiary's full employment period is affirmed. 

Beyond the decision of the director, the AAO finds that the petitioner failed to submit requested 
evidence, thereby precluding a material line of inquiry. As discussed earlier, the petitioner did not 
provide additional documentation that was specifically requested hy the director to provide further 
information that clarifies whether the proffered position is a specialty occupation, even though the 
evidence indicates that the heneficiary is not likely to be employed at the petitioner's offices for the 
duration of the petition. As stated earlier, failure to suhmit requested evidence that prccludes a 
material line of inquiry shall he grounds for denying the petition. 8 C.F.R. § 103.2(b)(l4). 
Therefore, the petition will he denied for this additional reason. 
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The AAO does not need to examine the issue of the beneficiary's qualifications because the 
petitioner has not provided sullicient documentation to demonstrate that the position is a 
specialty occupation. In other words. the beneficiary's credentials to perform a particular job are 
relevant only when the job is found to be a specialty occupation. As discussed in this decision. 
the petitioner did not submit sufficient evidence rcgarding the proffered position to dcterminc 
that it is a specialty occupation and. therefore. the issue of whether it will require a baccalaureate 
or highcr degree. or its equivalent. in a specific specialty also cannot be determined. Thcrefore. 
the AAO need not and will not address the beneficiary'S qualifications further. except to note 
that. in any event. the petitioner did not submit copies of the bencficiary' s transcripts and. 
moreover. the education evaluation does not state how many years the beneficiary attended 
Tashkent Poly technical Institute. Therefore. the petitioner has failed to demonstrate that the 
beneficiary qualifies to perform services in a specialty occupation under 8 C.F.R. ~ 

214.2(h)(4)(iii)(C). As such. the petition could not be approved even if eligibility for the benefit 
sought had been otherwise established. 

Finally. the AAO notes that the record indicates that prior H-IB petitions have been approved for 
the beneficiary. The director's decision does not indicate whether he reviewed the prior approvals 
of the other nonimmigrant petitions. However. the AAO is not required to approve applications or 
petitions where eligibility has not been demonstrated. merely because of prior approvals that may 
have been elToncous. If any of the previous nonimmigrant petitions were approved based on the 
same unsupported assertions that are contained in the cunent record. they would constitute material 
and gross enor on the part of the director. The AAO is not required to approve applications or 
petitions where eligibility has not been demonstrated, merely because of prior approvals that may 
have been elToneous. See. e.g. Matter of' Church Scientology Inrernatirmal. 19 I&N Dec. 593. 597 
(Comm. 1988). It would be absurd to suggest that USCIS or any agency must treat acknowledged 
enors as binding precedent. Sussex Engg. Ltd. v. Montgomery. 825 F.2d 1084. 1090 (6th Cir. 1987). 
cert. denied. 485 U.S. 1008 (1988). A prior approval does not compel the approval of a subsequent 
petition or relieve the petitioner of its burden to provide sufficient documentation to establish 
cun'ent eligihility for the benefit sought. 55 Fed. Reg. 2606, 2612 (Jan. 26, 1990). A prior approval 
also does not preclude USCIS from denying an extension of an original visa petition based on a 
reassessment of the petitioner's qualifications. Tex(ls A&M Univ. v. Upchurch. 9'1 Feel. Appx. 556, 
2004 WL 1240482 (5th Cir. 2004). Furthermore. the AAO's authority over the service centers is 
comparahle to the relationship between a court of appeals and a district court. Even if a service 
center director had approved nonimmigrant petitions on behalf of a beneficiary. the AAO WOLlld not 
be hound to follow the contradictory decision of a service center. LOllisi(ll10 Phillwrillonic 
()rchestra v. INS. 2000 WL 282785 (E.D. La.), (lffd. 248 F.3d 1139 (5th Cir. 2(01). cert. dcnied. 
122 S.O. 51 (2001). 

The AAO conducts appellate review on a de !lOW) basis. See So/tune v. DO.!. 381 F.3d 143. 145 
(3d Cir. 2004). The appeal will be dismissed and the petition denied for the above stated 
reasons. with each considered as an independent and alternative basis for the decision. In visa 
petition proceedings. the burden of proving eligibility for the benefit songht remains entirely 
with the petitioner. Section 291 of the Act. 8 U.S.c. § 1361. Here. that burden has not heen met. 

ORDER: The appeal is dismissed. The petition is denied. 


