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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is now before 

the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

The petitioner is a medical device manufacturer that seeks to employ the beneficiary as its director of Asian 

communications and web applications. Thus, the petitioner endeavors to classify the beneficiary as a 

nonimmigrant worker in a specialty occupation pursuant to section 101(a)(lS)(H)(i)(b) of the Immigration 

and Nationality Act (the Act), 8 U.S.C. § 1101(a)(lS)(H)(i)(b). 

In denying the petition, the director determined that (1) a valid labor condition application (LCA) had not been 

certified at the time of the petition's filing; and (2) the beneficiary was not qualified to perform the duties of a 

specialty occupation. On appeal, the petitioner submits Form 1-2908 and a brief statement in support of its 

eligibility. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 

director's request for evidence; (3) documentation submitted in response to the director's request; and (4) 

Form 1-2908 accompanied by a brief statement by the petitioner. 

The first issue before the AAO is whether the petitioner established filing eligibility at the time the Form 

1-129 was received by U.S. Citizenship and Immigration Services (USCIS). 

General requirements for filing immigration applications and petitions are set forth at 8 C.F.R. § 103 .2(a)( I) as 

follows: 

[E]very application, petition, appeal, motion, request, or other document submitted on the 

form prescribed by this chapter shall be executed and filed in accordance with the instructions 

on the form, such instructions ... being hereby incorporated into the particular section of the 

regulations requiring its submission .... 

Further discussion of the filing requirements for applications and petitions is found at 8 C.F.R. § l03.2(b)(1): 

An applicant or petitioner must establish eligibility for a requested immigration benefit. An 

application or petition form must be completed as applicable and filed with any initial 

evidence required by regulation or by the instructions on the form .... 

In cases where evidence related to filing eligibility is provided in response to a director's request for evidence. 

8 C.F.R. § 103.2(b)(l2) states: 

An application or petition shall be denied where evidence submitted in response to a request 

for initial evidence does not establish filing eligibility at the time the application or petition 

was filed .... 
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The regulations require that before filing a Fonn 1-129 petition on behalf of an H-I B worker, a petitioner 
obtain a certified LCA from the DOL in the occupational specialty in which the H-I B worker will be 
employed. See 8 C.F.R. § 214.2(h)(4)(i)(B). The instructions that accompany the Form 1-129 also specity 
that an H-I B petitioner must document the filing of a labor certification application with the DOL when 

submitting the Fonn 1-129. 

In the instant case, the petitioner filed the Form 1-129 with USCIS on April 24, 2009. The petitioner did not 
submit a certified LCA with the petition; therefore, the director issued a request for evidence on May 21, 2009 
requesting evidence of certification. In response, the petitioner provided a copy of an LCA, certified by the 
DOL on May 27, 2009, over one month after the petitioner filed the Form 1-129. Therefore, the record 
establishes that, at the time of filing, the petitioner had not obtained a certified LCA in the occupational 
specialty and, therefore, as indicated by the director, had failed to comply with the filing requirements at 8 
C.F.R. § 214.2(h)(4)(i)(B). 

On appeal, the petitioner does not address the requirement to submit a certified LCA at the time of filing. 
Rather, it contends that it submitted a certified LCA in response to the director's request for evidence, and 
claims that the LCA is "good going forward" and could be used in support of a petition submittal in the 

future. This statement fails to address the requirement that a certified LCA be submitted with the Form 1-129 
petition. Therefore, the petitioner has not overcome the basis for the denial in this matter. 

The Fonn 1-129 filing requirements imposed by regulation require that the petitioner submit evidence of a 
certified LCA at the time of filing. A petitioner must establish eligibility at the time of filing the 
nonimmigrant visa petition. A visa petition may not be approved at a future date after the petitioner or 
beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. 
Comm. 1978). The petitioner failed to comply with the filing requirements at 8 C.F.R. § 214.2(h)( 4 )(i)(B). 

Therefore, for the reasons already discussed, the beneficiary is ineligible for classification as an alien 
employed in a specialty occupation. Accordingly, the AAO shall not disturb the director's denial of the 
petition. 

While the failure of the petitioner to submit a certified LCA with the petttlon renders the beneficiary 
ineligible for classification as an alien employed in a specialty occupation, the AAO will nevertheless address 
the director's second basis for denial in this matter. The director found that the beneficiary was not qualified 
to perfonn the duties of a specialty occupation based on the evidence contained in the record. 

As a preliminary issue, the AAO will examine the record to determine whether the proffered position is that 
of a specialty occupation.] Most directors should, and will, first detennine whether a job is a specialty 

occupation before deciding whether the individual is qualified for the job. A beneficiary's credentials to 
perform a particular job, therefore, are relevant only when the job is found to be a specialty occupation. In 

I The AAO conducts appellate review on a de novo review basis. See Sollane v. DOJ, 381 F.3d 143, 145 (3 1d 

Cir.2004). 



this matter, however, the director did not analyze the proffered position to determine whether it met the 
definition of a specialty occupation. As discussed below, the proffered position does not require a 
baccalaureate or higher degree, or its equivalent, in a specific specialty. 

Section 101(a)(1S)(H)(i)(b) of the. Act, 8 U.S.c. § 1101(a)(1S)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a specialty 

occupation. 

Section 214(i)(I) of the Act, 8 U.S.c. § 1184 (i)(I), defines the term "specialty occupation" as an occupation 

that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(8) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, but not limited to, architecture, 
engineering, mathematics, physical sciences, social sciences, medicine and health, education, 
business specialties, accounting, law, theology, and the arts, and which requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a 
minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also meet 
one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required to 

perform the duties is usually associated with the attainment of a baccalaureate or higher 
degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with section 
214(i)(I) of the Act and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory language must be construed in 
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harmony with the thrust ofthe related provisions and with the statute as a whole. See K Mart Corp. v. Cartier 
Inc., 486 U.S. 281, 291 (1988) (holding that construction of language which takes into account the design of 

the statute as a whole is preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan Ins. 
Corp., 489 U.S. 561 (1989); Matter ofW-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to meet 

the statutory and regulatory definition of specialty occupation. To otherwise interpret this section as stating 
the necessary and sufficient conditions for meeting the definition of specialty occupation would result in 
particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or 

regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 387 (5 th Cir. 2000). To avoid this illogical and 
absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a 
position must meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)( 1) of the Act and the regulation at 8 C.F.R. § 214.2(h)( 4)(ii), U.S. Citizenship and 
Immigration Services (USCIS) consistently interprets the term "degree" in the criteria at 8 C.F.R. 

§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 

directly related to the proffered position. 

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply rely on a 

position's title. The specific duties of the proffered position, combined with the nature of the petitioning 
entity's business operations, are factors to be considered. USCIS must examine the ultimate employment of 
the alien, and determine whether the position qualifies as a specialty occupation. Cj Defensor v. Meissner, 
201 F. 3d 384. The critical element is not the title of the position nor an employer's self-imposed standards, 
but whether the position actually requires the theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 

minimum for entry into the occupation, as required by the Act. 

The proffered position is that of director of Asian communications and web applications. In support of Form 

1-129, the petitioner submitted two letters from dated February 17, 2009 and March 
24, 2009, respectively, which provided an overview of the petitioner's business and proffered position. 
Specifically, indicated that the petitioner is a "woman-owned business with a specific 
focus on women's personal healthcare." He further indicated that, as the petitioner is "on a path to obtain 
medical device approvals in Korea, Japan, and other Far East countries," it requires "a person proficient in 
various Asian languages who has the ability to design a web site specifically for the Asian market.'· No 
additional information regarding the nature ofthe proffered position was submitted. 

The director consequently requested additional information pertaining to the proffered positIOn and the 

beneficiary's qualifications in the RFE issued on May 21, 2009. In a response dated June 18, 2009, the 

petitioner addressed the director's queries. The petitioner submitted a document containing a description of 
the proffered position, which stated, in relevant part: 

Purpose for the Position: 
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To provide main communication link between the United States office and operations with all 
of Asian operations. Work would include database management, web site development and 

web applications. 

Essential Responsibilities: 
I. Language conversion from English to Asian languages 
2. Web site applications and maintenance for Asian operations 
3. Assist in other web and database maintenance as the Director 

of IT demands 

To do this kind of work, you must be able to: 

• Be fluent in Korean 
• Be fluent in English 

% Time 
50% 
40% 
10% 

• Understand and use math concepts in a financial, economic, and computer system 

• Understand and use computer concepts 
• Proficiency in Photoshop or Paint Shop, excel, word, power point, and other 

applicable software 
• Understand and use database management technique 
• Understand and use computer hardware 
• Understand and use web design techniques in both English and Asian languages 
• Be proficient in HTML and PHP programming (Java programming experience IS 

helpful) 
• Speak and write clearly in English and Asian languages 
• Plan and work with home office personnel and follow their direction 

The description concluded by indicating that the candidate must possess a college degree of equivalent in 

computer science. 

However, no independent documentation to further explain the nature and scope of these duties was 
submitted. The record contains simply a copy of the position description, which provides no details regarding 
the nature of the beneficiary's proposed position and accompanying duties. 

The petitioner offers a generic description of the beneficiary's proposed duties, which include translation, web 
site development, and general computer usage. In establishing a position as a specialty occupation, however, 
a petitioner must describe the specific duties and responsibilities to be performed by a beneficiary in relation 
to its particular business interests. In the instant case, the petitioner has offered no description of the duties 
of its proffered position beyond the generalized outline it provided at the time of filing, and provides no 
additional details regarding the nature and scope of its business dealings beyond Form 1-129, which indicates 
that the petitioner has 7 employees and no income. It cannot, therefore, establish that the position meets any 
of the requirements for a specialty occupation set forth at 8 C.F.R. § 214.2(h)(4)(iii)(A). USCIS must 
examine the actual employment of an alien, i.e., the specific tasks to be performed by that alien in relation to 
the nature of the petitioner's business, to determine whether a position qualifies as a specialty occupation. 
However, the petitioner's description of the duties of its position is so generic that it is not possible to identify 
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those tasks and, therefore, whether the position is that of a computer programmer or scientist, a translator, or 
simply a computer support specialist. Further, without a reliable description of the position's duties, the AAO 
is unable to determine whether the performance of those duties meets the statutory definition of a specialty 
occupation -- employment requiring the theoretical and practical application of a body of highly specialized 
knowledge and the attainment ofa bachelor's or higher degree in the specific specialty (or its equivalent) as a 
minimum for entry into the occupation. As a result, the AAO finds the petitioner has failed to establish that it 
has a specialty occupation for which it is seeking the beneficiary's services. 

The petitioner's failure to establish the substantive nature of the work to be performed by the beneficiary 
precludes a finding that the proffered position is a specialty occupation under any criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A), because it is the substantive nature of that work that determines (I) the normal minimum 
educational requirement for the particular position, which is the focus of criterion I; (2) industry positions which 
are parallel to the proffered position and thus appropriate for review for a common degree requirement, under the 
first alternate prong of criterion 2; (3) the level of complexity or uniqueness of the proffered position, which is the 
focus of the second alternate prong of criterion 2; (4) the factual justification for a petitioner's normally requiring 
a degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization and 
complexity of the specific duties, which is the focus of criterion 4. Therefore, for the reasons related in the 
preceding discussion, the petitioner has failed to establish that the proffered position is a specialty occupation. 

With regard to the director's determination that the beneficiary is not qualified to perform the duties of a 
specialty occupation, a beneficiary'S credentials to perform a particular job are relevant only when the job is 
found to be a specialty occupation. As discussed above, the evidence of record fails to provide sufficient 
information to allow USCIS to determine whether the proffered position is a specialty occupation. Therefore, 
the AAO will not address the beneficiary'S qualifications further. 

When the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed on a challenge only 
if she shows that the AAO abused it discretion with respect to all of the AAO's enumerated grounds. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 200 I), affd. 345 F.3d 683 
(9th Cir. 2003). 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit 
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here,that burden has 
not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


