
Identifying data deleted to 
prevent c!.;arly unwarranted 
invasion of personal privacy 

PUBLIC copy 

FILE: 

IN RE: Petitioner: 

Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Servit:cs 
Office (~( Administrative Appeals MS 2090 
Washington_ DC 20529-2090 

u.s. Citizenship 
and Immigration 
Services 

Office: CALIFORNIA SERVICE CENTER Date: JAN 04 2011 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(IS)(H)(i)(b) of the 

Immigration and Nationality Act, 8 U.S.c. § 1101(a)(15)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that otlice. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the oftice that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. Ii 103.5(a)(I)(i) requires that any motion must be flied 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

~5~ 
Perry Rhew 

Chict~ Administrative Appeals Office 

www.uscis.gov 



Page 2 

DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

On the Form 1-129 visa petition the petitioner stated that it is a private school with ten employees. 
To employ the beneficiary in what it designates as a music teacher position, the petitioner endeavors 
to classify her as a nonimmigrant worker in a specialty occupation pursuant to section 
101 (a)( 15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
~ 1101(a)(l5)(H)(i)(b). 

The director denied the petition, finding that the petitioner failed to establish that it would employ 
the beneficiary in a specialty occupation position. On appeal. counsel asserted that the director's 
basis for denial was erroneous, and contended that the petitioner satislied all evidentiary 
requirements. In support of these contentions, counsel submitted a brief and additional evidence. 

The AAO bases its decision upon its review of the entire record of proceedings, which includes: (1) 
the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service center's 
request for additional evidence (RFE); (3) the response to the RFE; (4) the director's denial letter; 
and (5) the Form 1-290B and counsel's brief and attached exhibits in support of the appeal. 

Section 101(a)(15)(H)(i)(b) of the Act. 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. The issue before the AAO is whether the petitioner has provided evidence 
sufficient to establish that it would be employing the beneficiary in a specialty occupation position. 

Section 214(i)(1) of the Act, 8 U.S.c. § I I 84(i)(1), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, 
and 

(8) attainment of a bachelor's or higher degree in the specilic specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classilication only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which (1) requires theoretical and practical application of 
a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which (2) requires the 
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attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation in the United States." 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent IS normally the mInimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(1) of the Act, and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language Inust be construed in harmony with the thrust of the related provisions and with the statute 
as a whole. See K Mart Corp. v. Carlier Inc., 486 U.S. 281, 291 (1988) (holding that construction of 
language which takes into account the design of the statute as a whole is preferred); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of' W
F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory and 
regulatory definition of specialty occupation. To otherwise interpret this section as stating the 
necessary and suf1icient conditions for meeting the definition of specialty occupation would result in 
a particular position meeting a condition under 8 C.F .R. § 214.2(h)( 4 )(iii)(A) but not the statutory or 
regulatory definition. See Def'ensor v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this 
illogical and absurd result, 8 C.F .R. § 214.2(h)( 4 )(iii)(A) must therefore be read as stating additional 
requirements that a position must meet, supplementing the statutory and regulatory definitions of 
specialty occupation. 

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USC IS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H-1 B petitions for qualified aliens who are to be employed as engineers. 
computer scientists, certified public accountants, college professors, and other such professions. 
These occupations all require a baccalaureate degree in the specific specialty as a minimum for entry 
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into the occupation and fairly represent the types of professions that Congress contemplated when it 
created the H-IB visa category. 

With the petition counsel submitted a letter, dated November 13, 2008, from the petitioner's director. 
That letter indicates that the petitioner's business is providing musical instruction. 

The petitioner's director gave the following description of the duties of the proffered position: 

Instruct students in music theory and music history. Teach harmony, score, and 
compOSItIon. Evaluate students' aptitude. Provide instrumental lessons using 
technical knowledge and prescribed teaching techniques. Conduct rehearsals. 
Critique performance to identify errors and reinforce correct techniques. Meet with 
parents of students to resolve any problems or concerns, learning challenges, etc. 
Prepare students to pass the state-wide certification exams sponsored by the Music 
Teacher's Association of California. 

The petitioner's director also stated, without explanation or analysis, "In addition to have [sic 1 a 
specialized knowledge of the above skills, the position requires at least a Bachelor's degree in Music 
or related field." 

Because the initial evidence submitted was insuf1icient to demonstrate that the proffered position 
requires a minimum of a bachelor's degree or the equivalent in a specific specialty, the service 
center. on January 14,2009, issued an RFE in this matter. The service center requested, inter alia. 
additional cvidence that the proffered position requires a minimum of a bachelor's degree or the 
equivalent in a specific specialty and otherwise qualifies as a position in a specialty occupation. 

[n response, counsel provided printouts of vacancy announcements taken from content of popular 
job search websites. Counsel also provided an organizational chart of th~es. 
The organizational chart . . employs its director~ a 
bi]" instructor, the benefi' . and 11 other music teachers,iijlll 

One of the vacancy announcements provided 
The size of that institution is not in evidence. That announcement indicates that 

cycu",a bachelor's degree in music with a piano major or minor. 

Another vacancy announcement was placed by an unidentified company for "Music Instructors - In 
[[ome Music Lessons," at multiple locations. The size of that organization is also unknown. As to 
the education required for the position, the announcement states: "A bachelor's degree in music is 
preferred. " 

Q.QlJn(;ennerlt was 
The size of that organization is likewise unknown. That announcement states that 
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the position requires a bachelor's degree, but does not indicate that the degree must be In any 
specific specialty. 

Another announcement was placed which statcs 
that it is a private, non-profit human service agency that 
children. The announcement is for a music teacher to work a 
residential treatment facility for children aged four through 13, with emotional and behavioral 
disorders. It further states that the position requires a four-year degree, but does not state that the 
requisite degree must be in any specific specialty. Again, there is no evidence in the record 
regarding the size of that organization. 

The tinal vacancy announcement is for a music teacher 
~. The size of that organization is unknown. That announcement states that the poslllon 
requires a four-year degree, but does not state that the degree must be in any specific specialty. 

The director denied the visa petition on April 23, 2009 finding, as was noted above, that the 
petitioner had not demonstrated that the proffered position requires a minimum of a bachelor's 
degree or the equivalent in a specific specialty and qualifies as a specialty occupation. In that 
decision, the director found that the profJered position corresponds to a "Teachers selt~enrichment 
education" position as described in the U.S. Department of Labor's (DOL) Occupational Outlook 
Handhook (Handhook). 

The AAO recognizes the Handhook as an authoritative source on the duties and educational 
requirements of the wide variety of occupations that it addresses. l The director noted that. as to 
"Teachers self-enrichment education" positions, the Handbook states, "There are few educational or 
training requirements for a job as a selt~enrichment teacher beyond being an expert in the subject 
taught.'· 

On appeal, counsel contested the finding that positions such as the proffered position do not require 
a minimum of a bachelor's or the uivalent in music. Counsel provided documents trom the 

One of those documents is a letter, dated May 
states that the_ will bestow Active 

Teacher Membership in that organization only upon qualified music teachers with a minimum of a 
bachelor's degree in music indicating a major or concentration in the instrument they teach. It does 
not indicate that such membership is necessary in order to teach music, or in order to teach music in 
California. None of the documents provided indicates that membership in _ is necessary in 
order to teach music. 

The petitioner has asserted that the beneficiary would teach music, and the description of the duties 
of the proffered position supports the proposition that the position is, in fact, a position for a music 

The Handhook. which is available in printed form, may also be accessed on the Internet, at 
http://www.stats.bIs.gov/oco/. The AAO's references to the Handhook are to the 2010 - 2011 
edition available online, accessed December 6, 2010. 
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teacher. The profTered position may be analyzed as either a position in the Teachers Self-enrichment 
Education category or a position in the Musicians, Singers, and Related Workers category described 
in the Handhook, Either analysis yields the same result. 

As the director observed, the Handhook states, in the Teachers-Self-enrichment Education section, 
"In general, there are few educational or training requirements for a job as a self-enrichment teacher 
bcyond being an expert in the subject taught." That section provides no support for the proposition 
that a music teacher position requires a minimum of a bachelor's degree or the equivalent in a 
specific specialty. 

The Musicians, Singers, and Related Workers section of the Handbook states the following about 
positions as music teachers: 

A master's or doctoral degree usually is required to teach advanced music courses in 
colleges and universities; a bachelor's degree may be sufficient to teach basic 
courses. A degree in music education qualifies graduates for a State certificate to 
teach music in public elementary or secondary schools. (Information related to 
teachers-postsecondary and teachers-kindergarten, elementary, middle, and 
secondary can be found elsewhere in the Handbook.) Musicians who do not meet 
public school music education requirements may teach in private schools and 
recreation associations or instruct individual students in private sessions. 

The petitioner stated, on the visa petition, that it is a private school. That section of the Handbook 
makes plain that teaching music in a private school does not require a minimum of a bachelor's 
degree or the equivalent in music. The petitioner has not demonstrated that a baccalaureate or higher 
degree or its equivalent is normally the minimum requirement for entry into the particular position 

3 To satisfy this criterion, the record must establish that the specific performance requirements of 
the position generated the recruiting and hiring history. A petitioner's perfunctory declaration of a 
particular educational requirement will not mask the fact that the position is not a specialty 
occupation. USC IS must examine the actual employment requirements, and, on the basis of that 
examination, determine whether the position qualifies as a specialty occupation. See generally 
Defensor v. Meissner, 20 I F. 3d 384. In this pursuit, the critical element is not the title of the 
position, or the fact that an employer has routinely insisted on certain educational standards, but 
whether performance of the position actually requires the theoretical and practical application of a 
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the 
specific specialty as the minimum for entry into the occupation as required by the Act. To interpret 
the regulations any other way would lead to absurd results: if USCIS were constrained to recognize 
a specialty occupation merely because the petitioner has an established practice of demanding 
certain educational requirements for the profTered position - and without consideration of how a 
beneficiary is to be specifically employed - then any alien with a bachelor's dcgree in a specific 
spccialty could he brought into the United States to perform non-specialty occupations, so long as 
the employer required all such employees to have baccalaureate or higher degrees. See id. at 388. 
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and has not, therefore, demonstrated that the proffered position qualifies as a specialty occupation 
pursuant to the criterion of 8 C.F .R. § 2l4.2(h)( 4 )(iii)(A)(l). 

Some of the vacancy announcements provided are for organizations in a different industry. Some 
are for manifestly different positions. The size of the organizations that placed those vacancy 
announcements is unknown. The AAO observes that a preference is not a minimum requirement. 
and that some of the vacancy announcements provided do not, therefore, require a minimum of a 
bachelor's degree. Of those that do require a minimum of a bachelor's degree, some do not require 
that the degree be in any specific specialty. None of the vacancy announcements provided has been 
demonstrated to have been placed by an organization similar to the petitioner for a position parallel 
to the proffered position and to require a minimum of a bachelor's degree or the equivalent in music. 

Further. even if all five of those announcements were for parallel positions in the petitioner's 
industry and required a minimum of a bachelor's degree or the equivalent in music, they would still 
not demonstrate an industry-wide requirement of a minimum of a bachelor's degree or the equivalent 
in music in ordcr to hold a position as a music teacher, as five announcements are hardly a sutlicient 
statistical basis upon which the AAO could make a finding in this regard. 

F or all of those reasons, the petitioner has not demonstrated that a requirement of a minimum of a 
bachelor's degree in a specific specialty or the equivalent is common to the petitioner's industry in 
parallel positions among similar organizations, and has not, therefore, demonstrated that the 
proffered position qualities as a specialty occupation pursuant to the criterion of the tirst clause of 8 
C.F.R. § 2l4.2(h)( 4 )(iii)(A)(2). 

The petitioner's organizational chart lists eleven music teachers, in addition to the beneficiary, that 
the petitioner claims to employ. The record contains no evidence pertinent to the number of those 
teachers who hold a minimum of a bachelor's degree or the equivalent in music. The petitioner has 
not. therefore demonstrated that the proffered position qualifies as a position in a specialty 
occupation pursuant to the criterion of8 C.F.R. § 214.2(h)(4)(iii)(A)(3)3 

Nothing in the rccord differentiates the prolTered position and its duties from music teacher positions 
and duties in general. The petitioner has not demonstrated that the protfered position or its duties are 
so complex, unique, or specialized that they can only be performed by a person with a minimum of a 
bachelor's degree in a specific specialty or the equivalent or that performance of the duties is usually 
associated with a minimum of a bachelor's dcgrce in a specitic specialty or the equivalent. The 
petitioner has not. therefore, demonstrated that the protfered position qualifies as a specialty 
occupation pursuant to the criteria of 8 C.F.R. § 214.2(h)(4)(iii)(A)(4) or the criteria of the second 
clause 01'8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO tinds that the director was correct in her determination that the record before her failed to 
establish that the beneficiary would be employed in a specialty occupation position, and it also tinds 
that the evidence and argument submitted on appeal have not remedied that failure. Accordingly, 
the appeal will be dismissed and the petition denied on this basis. 
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In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act 8 U.S.c. ~ 1361. Here, that burden has not been met. 
The appeal will be dismissed and the petition denied. 

ORDER: The appeal is dismissed. The petition is denied. 


