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DISCUSSION: The service center director denied the nonimmigrant visa petition. The petitioner 
appealed to the Administrative Appeals Office (AAO), which initially summarily dismissed the appeal. 
The AAO subsequently reopened the appeal sua sponte, and the matter is again before the AAO on 
appeal. The appeal will be dismissed. The petition will be denied. 

On the Form 1-129 visa petition the petitioner stated that it is a "Retail" business. Evidence in the 
record suggests that it operates one or more convenience stores. The petitioner further stated that it 
was established in 2001 and that it has only six employees. To employ the beneficiary in what it 
designates as an accountant position, the petitioner endeavors to classify him as a nonimmigrant 
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). 

The director denied the petition, finding that the petitioner failed to establish that it would employ 
the beneficiary in a specialty occupation position. On appeal, counsel asserted that the director's 
basis for denial was erroneous, and contended that the petitioner satisfied all evidentiary 
requirements. 

The AAO bases its decision upon its review of the entire record of proceeding, which includes: 
(1) the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service 
center's request for additional evidence (RFE); (3) the response to the RFE; (4) the director's denial 
letter; and (5) the Form I-290B and counsel's brief in support of the appeal. 

Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. The issue before the AAO is whether the petitioner has provided evidence 
sufficient to establish that it would be employing the beneficiary in a specialty occupation position. 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, 
and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(1) of the Act, the regulation at 8 C.F.R. § 214.2(h)( 4 )(ii) states that a 
specialty occupation means an occupation "which [(1)] requires theoretical and practical application 
of a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
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architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [(2)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation in the United States." 

Pursuant to 8 C.F.R. § 214.2(h)( 4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a 
degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 
(1988) (holding that construction oflanguage which takes into account the design of the statute as a 
whole is preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 
489 U.S. 561 (1989); Matter ofW-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.F .R. § 214.2(h)( 4 )(iii)(A) should logically be read as being necessary but not necessarily sufficient 
to meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in a particular position meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
§ 214.2(h)( 4 )(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H -1 B petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such occupations. 
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These professions, for which petitioners have regularly been able to establish a minimum entry 
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its 
equivalent, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-IB visa category. 

With the visa petition, counsel submitted a letter, dated June 19, 2009, from the petitioner's 
president, who provided the following description of the duties of the proffered position: 

(i) preparing financial statements, cost estimates, financial forecasting and budgeting 
utilizing generally accepted accounting principles; 

(ii) reconciling general ledger accounts; 
(iii) maintaining payable and receivable records, payroll and benefit accounting; 
(iv) preparing inventory records, valuation reports, and depreciation schedules to apply 

to capital assets; 
(v) preparing compliance reports for taxing authorities; 
(vi) reconciling cash receipts to daily deposits; and 
(vii) analyzing operating statements, review cost control programs, and make strategy 

recommendations to management. 

The petitioner's president added, "The [proffered position] requires, at a minimum, a Bachelor's 
degree in Business Administration, Accounting, or a related field." 

To establish that a job requires the theoretical and practical application of a body of highly 
specialized knowledge as required by Section 214(i)(l) of the Act, a petitioner must establish that 
the position requires the attainment of a bachelor's or higher degree in a specialized field of study. 
As explained above, uscrs interprets the degree requirement at 8 C.F.R. § 214.2(h)(4)(iii)(A) to 
require a degree in a specific specialty that is directly related to the proposed position. USCIS has 
consistently stated that, although a general-purpose bachelor's degree, such as a degree in business 
administration, may be a legitimate prerequisite for a particular position, requiring such a degree, 
without more, will not justify a finding that a particular position qualifies for classification as a 
specialty occupation. See Royal Siam Corp. v. Chertoff, 484 F.3d 139, 147 (lst Cir. 2007). 

Finding that the evidence submitted was insufficient to show that the proffered position qualifies as a 
specialty occupation position, the service center, on August 13, 2009, issued an RFE in this matter. 
The service center requested, inter alia, additional evidence to show that the proffered position 
qualifies as a specialty occupation position. The service center also requested evidence that the 
beneficiary is qualified for the proffered position. 

In response, counsel submitted copies of vacancy announcements copied from newspaper classified 
advertisements and printed from popular job search sites. 

Two of the vacancy announcements were placed for an 
accountant. They state that the position requires a bachelor's degree in business administration. 
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Another vacancy announcement was placed by an accountant 
and states that the position requires a bachelor's degree, but does not state that the position must be 
in any specific specialty. 

Three announcements were placed by two jewelry wholesalers and a jewelry retailer in the same 
business in Houston, Texas, for accountants. One states that it requires a bachelor's degree in 
business; one states that it requires a bachelor's degree in accounting; and one states that it requires a 
bachelor's degree in business or accounting. 

One announcement is for an accountant to work for an unidentified company in an unknown 
industry as an accountant. It states that the position requires a bachelor's degree in business. 

One announcement is for an accountant to work for Urban Outfitters in Philadelphia, Pennsylvania. 
It states that the position requires a bachelor's degree in accounting. 

Another was placed by a wholesale grocer in Brattleboro, Vermont for a staff accountant. It states 
that a bachelor's degree in accounting or finance is preferred. 

Another announcement was placed by 
Leader to work in Jacksonville, Florida. 
requirement for the position offered. 

for a Grocery Accountant Team 
That announcement does not list an educational 

Another announcement was placed by _ a footwear retailer, for an accountant to work as a 
Staff Accountant, Store Accounting, in Irving, Texas. That announcement states that the position 
requires a bachelor's degree, preferably in accounting or finance. 

Another announcement was placed by 
accountant to work in Atlanta, Georgia. states 
not that the degree must be in any specific specialty. 

a construction materials retailer, for a staff 
the position requires a bachelor's degree, but 

Another announcement was placed by_ a pet food and supplies retailer, for a staff accountant 
to work in San Diego, California. It states that the position requires a "four-year college degree in 
accounting or the equivalent combination of education and experience." 

Another announcement was placed by for two positions in College Point, 
New York. As to the educational requirement for its accounts payable manager position it states, 
"Contact Company." As to the educational requirement for its assistant accounts payable manager 
position it states, "Accounting +/or finance degree." 

placed a vacancy announcement for a position in "Accounting/Finance" 
in Goodlettsville, Tennessee. That announcement states that the position requires a four-year degree, 
but not that it should be in any specific specialty. 
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placed a vacancy announcement for three positions in Hayward, California. The 
posItIOns are "Financial Analyst, Merchandise Planning & Analysis; Financial Analyst, Stores 
Financial Planning & Control; and Financial Analyst/Sr. Financial Analyst, Financial Planning & 
Analysis." As to each of those positions, it states, "Bachelor degree preferred." That vacancy 
announcement does not indicate even a preference for a bachelor's degree in any specific specialty. 

Another vacancy announcement was placed by for an Accountant -
Inventory Control to work in Basking Ridge, New Jersey. That announcement states that the 
position requires a four-year degree, but not that it must be in any specific specialty. 

A vacancy announcement placed by for an Accounting Analyst II to work in 
Dallas, Texas states that the position requires a four-year degree in accounting, finance, business, or 
a related field. 

Blockbusters placed another vacancy announcement for a Senior Accounting Analyst. That 
announcement states that the position requires a four-year degree, but does not specify a field the 
degree must be in. 

Another announcement was placed by Limited Brands for a Senior Financial Analyst to work in 
Columbus, Ohio. It states that the position requires a bachelor's degree in accounting. 

The final vacancy announcement in the record was placed by Madame Tussaud' s museum for a 
commercial accountant to work in New York, New York. It states that the position requires a 
bachelor's degree in accounting or a business-related field. 

In his own letter, dated September 24, 2009, counsel described the nature of the convenience store 
industry and stated that its competitive nature obliges the petitioner to employ an accountant with 
wide-ranging skills and knowledge. Counsel also cited the U.S. Department of Labor's (DOL's) 
Dictionary of Occupational Titles and Occupational Outlook Handbook (Handbook) for the 
proposition that the proffered position qualifies as a specialty occupation position. 

As to the issue of the beneficiary'S qualifications, counsel submitted documents pertinent to the 
beneficiary'S education and employment experience, and an evaluation of that education and 
expenence. 

On November 25, 2009 the director denied the visa petition finding, as was noted above, that the 
petitioner had not demonstrated that it would employ the beneficiary in a specialty occupation 
position. On appeal, counsel asserted that, to the contrary, the evidence submitted is sufficient to 
establish that the proffered position is a position in a specialty occupation. Counsel also asserted 
that the petitioner has always filled the proffered position with a person with "education and 
experience equivalent to a U.S. Bachelor's degree in Business Administration, Accounting, or a 
related degree." Counsel did not state his basis for that assertion, or provide any evidence to 
corroborate it, nor did he indicate what education and experience the petitioner had previously found 
to be equivalent to a bachelor's degree. 
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The AAO will now address why it concludes that the petitioner has not established that the proffered 
position qualifies as a specialty occupation under any of the alternative criteria at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A). 

At the outset, the AAO again notes the petitioner's assertion that the proffered position "requires, at 
a minimum, a Bachelor's degree in Business Administration, Accounting, or a related field." This 
assertion is significant, for if, as the petitioner here indicates, the educational requirements of the 
proffered position may be satisfied by a bachelor's degree in business administration, without further 
specification, then the proffered position does not qualify as a specialty occupation position. This is 
because, to show that the proffered position qualifies as a specialty occupation position, a petitioner 
must demonstrate that it requires a precise and specific course of study that relates directly and 
closely to the position. Since there must be a close correlation between the required specialized 
studies and the position, the requirement of a degree with a generalized title, such as business 
administration, without further specification, does not establish the position as a specialty 
occupation. See Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Comm. 1988). 

Thus, the petitioner's president's assertion that a bachelor's degree in business administration is a 
sufficient educational qualification for the proffered position indicates that it is not a position in a 
specialty occupation within the meaning of section 214(i)(l) of the Act. That statement, therefore, is 
tantamount to conceding that the instant visa petition is not approvab1e under section 
101 (a)(15)(H)(i)(b) of the Act. This is sufficient reason, in itself, to deny the visa petition, and the 
AAO finds it a sufficient basis to dismiss the appeal. The AAO will nevertheless proceed with its 
application of the alternative criteria of 8 C.F.R. § 214.2(h)(4)(iii)(A) to the evidence in the record of 
proceeding. 

As will now be discussed, the AAO finds the petitioner has not satisfied the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(1) because the evidence of record does not establish that the particular position 
proffered here is one for which the normal minimum entry requirement is a baccalaureate or higher 
degree, or the equivalent, in a specific specialty closely related to the position's duties, 

The AAO's first point with regard to its analysis of the proffered position is that, despite the 
petitioner's assumption to the contrary, accountants do not comprise an occupational group that 
categorically requires at least a bachelor's degree, or the equivalent, in a specific specialty. 

The AAO recognizes the Handbook, cited by counsel, as an authoritative source on the duties and 
educational requirements of the wide variety of occupations that it addresses. 1 

The Handbook discusses accountant positions in the chapter "Accountants and Auditors," and 
generally describes the duties of such positions as follows: 

I All references are to the 2010-2011 edition of the Handbook, which may be accessed at the Internet site 
http://www. bls.gov/OCOI 
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Accountants and auditors help to ensure that firms are run efficiently, public records 
kept accurately, and taxes paid properly and on time. They analyze and communicate 
financial information for various entities such as companies, individual clients, and 
Federal, State, and local governments. Beyond carrying out the fundamental tasks of 
the occupation-providing information to clients by preparing, analyzing, and 
verifying financial documents-many accountants also offer budget analysis, 
financial and investment planning, information technology consulting, and limited 
legal services. 

As will now be discussed, the Handbook indicates that accountants do not constitute an occupational 
group that categorically requires a specialty-occupation level of education, that is, at least a U.S. 
bachelor's degree, or the equivalent, in a specific specialty. 

The introduction to the "Training, Other Qualifications, and Advancement" section of the Handbook 
states that "[m]ost accountants and auditors need at least a bachelor's degree in business, accounting, 
or a related field." This does not support the view that any accountant job qualifies as a specialty 
occupation. "Most" is not indicative that a particular position within the wide spectrum of 
accountant jobs normally requires at least a bachelor's degree, or its equivalent, in a specific 
specialty (the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1)), or that a particular accountant position is 
so specialized and complex as to require knowledge usually associated with attainment of a 
baccalaureate or higher degree in a specific specialty (the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(4))? Further, the "Education and training" subsection of the aforementioned 
section of the Handbook includes this statement: 

Some graduates of junior colleges or business or correspondence schools, as well as 
bookkeeping and accounting clerks who meet the education and experience 
requirements set by their employers, can obtain junior accounting positions and advance 
to accountant positions by demonstrating their accounting skills on the job. 

In this context, the fact that a person may be employed in a position designated as that of an 
accountant and may apply accounting principles in the course of his or her job is not in itself 
sufficient to establish the position as one that qualifies as a specialty occupation. Thus, it is 
incumbent on the petitioner to provide sufficient evidence to establish that the particular position that 
it proffers here would necessitate accounting services at a level requiring the theoretical and practical 
application of at least a bachelor's degree level of knowledge in accounting. This the petitioner has 
failed to do. 

The AAO notes that the record of proceeding's limited information about the petitioner's business 
indicates that the beneficiary would work in a relatively small company with a relatively modest 
financial profile. The AAO finds that, as reflected in the job description quoted above in this 
decision, the petitioner describes the duties of the proffered position in terms of generalized and 

2 For instance, the first definition of "most" in Webster's New Collegiate College Dictionary 731 (Third 
Edition, Hough Mifflin Harcourt 2008) is "Greatest in number, quantity, size, or degree." 
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generic functions, which do not convey either the substantive nature of the specific matters upon 
which the beneficiary would focus or any particular educational level of accounting knowledge that 
the beneficiary would have to theoretically and practically apply to those matters. Thus, regardless 
of whether or not "accountant" is an apt title for the proffered position, the evidence of record fails 
to establish that the particular position that is the subject of this petition is one that normally requires 
at least a bachelor's degree, or the equivalent, in a specific specialty. 

Further, the AAO finds that, of the duties described in the petitioner's president's letter of June 19, 
2009, those enumerated as duties (ii), (iii), (iv), (v), and (vi) are squarely within the general duties 
that the Handbook attributes to bookkeeping, accounting, and auditing clerks.3 The Handbook's 
chapter "Bookkeeping, Auditing, and Accounting Clerks" includes the following pertinent 
comments: 

Bookkeeping, accounting, and auditing clerks are financial record keepers. They 
update and maintain accounting records, including those which calculate 
expenditures, receipts, accounts payable and receivable, and profit and loss. These 
workers have a wide range of skills from full-charge bookkeepers, who can maintain 
an entire company's books, to accounting clerks who handle specific tasks. All these 
clerks make numerous computations each day and must be comfortable using 
computers to calculate and record data. 

In small businesses, bookkeepers and bookkeeping clerks often have responsibility 
for some or all the accounts, known as the general ledger. They record all 
transactions and post debits (costs) and credits (income). They also produce financial 
statements and prepare reports and summaries for supervisors and managers. 
Bookkeepers prepare bank deposits by compiling data from cashiers, verifying and 
balancing receipts, and sending cash, checks, or other forms of payment to the bank. 
Additionally, they may handle payroll, make purchases, prepare invoices, and keep 
track of overdue accounts. 

3 As previously noted, counsel submitted a letter, dated June 19,2009, from the petitioner's president, who 
provided the following description of the duties of the proffered position: 

(i) preparing financial statements, cost estimates, financial forecasting and budgeting utilizing 
generally accepted accounting principles; 

(ii) reconciling general ledger accounts; 
(iii) maintaining payable and receivable records, payroll and benefit accounting; 
(iv) preparing inventory records, valuation reports, and depreciation schedules to apply to 

capital assets; 
(v) preparing compliance reports for taxing authorities; 
(vi) reconciling cash receipts to daily deposits; and 

(vii) analyzing operating statements, review cost control programs, and make strategy 
recommendations to management. 
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In large companies, accounting clerks have more specialized tasks. Their titles, such 
as accounts payable clerk or accounts receivable clerk, often reflect the type of 
accounting they do. In addition, their responsibilities vary by level of experience. 
Entry-level accounting clerks post details of transactions, total accounts, and compute 
interest charges. They also may monitor loans and accounts to ensure that payments 
are up to date. More advanced accounting clerks may total, balance, and reconcile 
billing vouchers; ensure the completeness and accuracy of data on accounts; and code 
documents according to company procedures. 

Auditing clerks verify records of transactions posted by other workers. They check 
figures, postings, and documents to ensure that they are mathematically accurate, and 
properly coded. They also correct or note errors for accountants or other workers to 
fix. 

As organizations continue to computerize their financial records, many bookkeeping, 
accounting, and auditing clerks use specialized accounting software, spreadsheets, 
and databases. Most clerks now enter information from receipts or bills into 
computers, and the information is then stored electronically. The widespread use of 
computers also has enabled bookkeeping, accounting, and auditing clerks to take on 
additional responsibilities, such as payroll, procurement, and billing. Many of these 
functions require these clerks to write letters and make phone calls to customers or 
clients. 

As evidenced in the following excerpt from the "Training, Other Qualifications, and Advancement" 
section of the Handbook's chapter on bookkeeping, accounting, and auditing clerks, neither a 
bachelor's degree in accounting nor even an unspecified bachelor's degree is normally required for 
such positions, although they inherently deal with accounting functions: 

Employers usually require bookkeeping. accounting, and auditing clerks to have at 
least a high school diploma and some accounting coursework or relevant work 
experience. Clerks should also have good communication skills. be detail oriented. 
and trustworthy. 

Education and trtlin illg. Most bookkeeping. accounting, and auditing clerks are 
required to have a high school degree at a minimum. However, having some 
postsecondary education is increasingly important and an associate degree in business 
or accounting is required for some positions. Although a bachelor's degree is rarely 
required. graduates may accept bookkeeping, accounting. and auditing clerk positions 
to get into a particular company or to enter the accounting or finance field with the 
hope of eventually being promoted. 

Once hired, bookkeeping, accounting, and auditing clerks usually receive on-the-job 
training. Under the guidance of a supervisor or another experienced employee, new 
clerks learn company procedures. Some formal classroom training also may be 
necessary, such as training in specialized computer software. 



Other qualifications. Bookkeeping, accounting, and auditing clerks must be carefuL 
orderly, and detail-oriented to avoid making errors and to recognize errors made by 
others. These workers also should be discreet and trustworthy, because they 
frequently come in contact with confidential material. They should also have good 
communication skills, because they increasingly work with customers. In addition, all 
bookkeeping, accounting, and auditing clerks should have a strong aptitude for 
numbers. 

Experience in a related job and working in an ofiice environment is recommended. 
Workers must be able to use computers, and knowledge of specialized bookkeeping 
or accounting software is especially valuable. 

Cert~fication and advaJlcement. Bookkeeping, accounting, and auditing clerks, 
particularly those who lumdle all the recordkeeping fc)!' a company, may find it 
beneficial to become ce11ified. The Certified Bookkeeper (CB) designation, awarded 
by the American Institute of Professional Bookkeepers, demonstrates that individuals 
have the skills and knowledge needed to carry out all bookkeeping functions, 
including overseeing payroll and balancing accounts, according to accepted 
accounting procedures. For certification, candidates must have at least 2 years of 
bookkeeping experience. pass a tour-part examination. and adhere to a code of ethics. 
Several colleges and universities offer a preparatory course for celiification: some 
offer courses online. Additionally, cerlitied bookkeepers are required to meet a 
continuing education requirement every 3 years to maintain certification. 

Bookkeeping, accounting, and auditing clerks usually advance by taking on more 
duties for higher payor by transferring to a closely related occupation. Most 
companies fill oHice and administrative support supervisory and managerial positions 
by promoting individuals from within their organizations, so clerks who acquire 
additional skills, experience, and training improve their advancement opportunities. 
With appropriate experience and education, some bookkeeping, accounting, and 
auditing clerks may become accountants or auditors. 

The Handbook describes the educational requirements of accountant and auditor positions as 
follows: 

Most accountant and auditor pOSItIons require at least a bachelor's degree in 
accounting or a related field. Some employers prefer applicants with a master's 
degree in accounting, or with a master's degree in business administration with a 
concentration in accounting. Some universities and colleges are now offering 
programs to prepare students to work in growing specialty professions such as 
internal auditing. Many professional associations offer continuing professional 
education courses, conferences, and seminars. 

The Handbook indicates that not every accountant position requires least a bachelor's degree level of 
knowledge in accounting or a related specialty. "Most" is not indicative that a particular position 
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within the wide spectrum of accountant jobs normally requires at least a bachelor's degree, or its 
equivalent, in a specific specialty, or that a particular accountant position is so specialized and complex 
as to require knowledge usually associated with attainment of a baccalaureate or higher degree in a 
specific specialty. The Handbook further states: 

Some graduates of junior colleges or business or correspondence schools, as well as 
bookkeeping and accounting clerks who meet the education and experience 
requirements set by their employers, can obtain junior accounting positions and advance 
to accountant positions by demonstrating their accounting skills on the job. 

Thus, that a person may be employed in a position designated "accountant" and may apply 
accounting principles in the course of his or her job is not in itself sufficient to establish that the 
position qualifies as a specialty occupation. The petitioner is obliged to provide sufficient evidence 
to establish that the particular position proffered requires accounting services at a level requiring the 
theoretical and practical application of at least a bachelor's degree level of knowledge in accounting. 

Neither the Handbook nor any other evidence in this record of proceeding establishes that accountant 
positions categorically require a minimum of a bachelor's degree or the equivalent in a specific 
specialty. Further, the petitioner's president conceded that a business administration degree is a 
sufficient educational qualification for the proffered position, which, as was discussed above, 
demonstrates that the position does not require a minimum of a bachelor's degree or the equivalent 
in a specific specialty. 

For the reasons discussed above, the AAO finds that the petitioner has not demonstrated that a 
baccalaureate or higher degree, or its equivalent, in a specific specialty is normally the minimum 
requirement for entry into the particular position and has not, therefore, demonstrated that the 
proffered position qualifies as a specialty occupation pursuant to the criterion of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(1). 

Next, the AAO will consider the first of the two alternative prongs of 8 C.F.R. 
§ 214.2(h)( 4 )(iii)(A)(2). This prong alternatively requires a petitioner to establish that a bachelor's 
degree, in a specific specialty, is common to the petitioner's industry in positions that are both: (1) 
parallel to the proffered position; and (2) located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by USCIS 
include: whether the Handbook reports that the industry requires a degree; whether the industry'S 
professional association has made a degree a minimum entry requirement; and whether letters or 
affidavits from firms or individuals in the industry attest that such firms "routinely employ and recruit 
only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) 
(quoting HirdiBlaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As reflected in this decision's discussions regarding the Handbook's information, the petitioner has not 
established that its proffered position is one for which the Handbook reports an industry-wide 
requirement for at least a bachelor's degree in a specific specialty. The record contains no evidence 
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pertinent to a professional association of accountants that demands a minimum of a bachelor's 
degree in a specific specialty as a requirement for entry. Counsel submitted no letters or affidavits 
from others in the convenience store industry. As will now be discussed, the AAO finds that the job 
vacancy advertisements submitted into the record are not probative of the proffered position being a 
specialty occupation. 

Of the vacancies identified in those announcements, only three require a bachelor's degree in the 
specific specialty of accounting. Three of the announcements require a bachelor's degree in 
business. Two require bachelor's degrees in anyone of two or more disciplines, one of which is 
business. One states a preference for a candidate with a degree in either business or accounting. 

As was observed above, that a position has an educational requirement that may be satisfied by an 
otherwise unspecified degree in business administration demonstrates that the position does not 
require a minimum of a bachelor's degree or the equivalent in a specific specialty and is not a 
position in a specialty occupation. Those vacancy announcements requiring a business 
administration degree without further specification, even as one alternative educational qualification, 
provide no support for the proposition that the proffered position in the instant case is a position in a 
specialty occupation. 

One of the vacancy announcements provided contains no educational requirement. What education 
is required to qualify for the two positions with is entirely unclear. Five of 
the positions announced require a bachelor's degree, but do not indicate that the degree must in any 
particular field or even in any array of fields. The vacancy announcements indicate that a bachelor's 
degree is preferred for three of the positions, but not that it must be in a specific specialty or array of 
specialties. For another position, a bachelor's degree in accounting or finance is preferred. The 
AAO notes that a preference for a degree is not a minimum requirement. 

One of the positions requires a "four-year college degree in accounting or the equivalent 
combination of education and experience," but does not state what combination of education and 
experience would be considered equivalent to a bachelor's degree in accounting. Whether that 
announcement could support the proposition that the proffered position requires a minimum of a 
bachelor's degree or the equivalent in a specific specialty is unclear. 

The range of educational credentials specified in these vacancy announcements does not support the 
proposition that the proffered position requires a minimum of a bachelor's degree or the equivalent 
in a specific specialty. Further, none of those positions has been shown to be in the convenience 
store industry. 

Further, even if all of those vacancy announcements were demonstrably for parallel positions within 
organizations similar to the petitioner and in its industry, and all of them unequivocally specified a 
minimum of a bachelor's degree or the equivalent in a specific specialty, that limited number of 
vacancy announcements would be insufficient to demonstrate an industry-wide recruiting and hiring 
requirement. In fact, standing alone as they do in this record of proceeding, without supportive 
documentation as to their relation to the related firms' usual course of hiring and recruiting practices 
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with regard to the advertised positions, the vacancy announcements do not establish that they 
represent a routine recruiting and hiring practice even at the firms that placed them. 

For the reasons discussed above, the petitioner has not satisfied the first alternative prong of 8 C.F.R. 
§ 214.2(h)( 4)(iii)(A)(2). 

Next, the AAO finds that the petitioner also failed to satisfy the second alternative prong of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular position is so 
complex or unique that it can be performed only by an individual with a degree." 

The evidence of record does not refute the Handbook's information that a bachelor's degree is not 
required in a specific specialty merely by virtue of a position's inclusion within the general 
occupational classification of accountants. The AAO finds that the record of proceeding lacks 
sufficiently detailed information to distinguish the proffered position as unique from or more 
complex than bookkeeping, accounting, auditing clerk, or other types of accounting positions that 
require the application of accounting principles, but that are not at a level that requires the degree of 
highly specialized knowledge in accounting that is only attained by achieving at least a bachelor's 
degree, or the equivalent, in accounting or a related specialty. In this regard, the AAO notes that 
there is nothing inherent in the generalized and generic functions used to describe the position (such 
as, for instance, preparing financial statements and cost estimates; financial forecasting; budgeting; 
analyzing operating statements; reviewing cost control programs; and making strategy 
recommendations to management appear) that shows the academic level, or experiential equivalent, 
of substantive accounting knowledge that a person would have to possess in order to perform the 
proffered position. 

Further, as already observed in this decision, the petitioner's president has acknowledged that the 
proffered position can be performed by a person with an otherwise unspecified bachelor's degree in 
business administration, which conclusively demonstrates that the proffered position is not so 
complex or unique that it requires a minimum of a bachelor's degree or the equivalent in a specific 
specialty. 

For all of those reasons, the petitioner has not demonstrated that the proffered position qualifies as a 
specialty occupation pursuant to the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO will now consider the alternative criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which is 
satisfied if the petitioner demonstrates that it normally requires at least a bachelor's degree, or the 
equivalent, in a specific specialty for the proffered position. 

As was noted above, counsel asserted that the petitioner has always filled the proffered position with 
a person with a minimum of a bachelor's degree or the equivalent in business administration, 
accounting, or a related degree; but counsel provided no evidence in support of that assertion. 
Counsel's basis for making that assertion is therefore unknown and, in any event, the assertion is not 
corroborated. The unsupported assertions of counsel do not constitute evidence and are insufficient 
to sustain the burden of proof. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of 
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Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 
1980). 

Further, even if counsel's assertion were corroborated, it would not establish the proffered position 
as a specialty occupation position, as the fact that the petitioner previously considered an 
undifferentiated bachelor's degree in business administration an acceptable qualification 
demonstrates that the petitioner did not exclusively recruit and hire people with a minimum of a 
bachelor's degree or the equivalent in a specific specialty to fill the proffered position. As 
previously noted in this decision, the petitioner's president has indicated that the petitioner continues 
to be willing to award the proffered position to a person who has only an otherwise unspecified 
degree in business administration. That the petitioner continues to find an otherwise unspecified 
bachelor's degree in business administration an acceptable educational qualification for employment 
in the proffered position demonstrates that the petitioner still does not require a minimum of a 
bachelor's degree or the equivalent in a specific specialty for entry into the proffered position. 

Additionally, it is important to observe that, to merit approval of the petition under this criterion, the 
record must contain documentary evidence demonstrating that the petitioner has a history of requiring 
the degree or degree equivalency in its prior recruiting and hiring for the position. Further, it should be 
noted that the record must establish that a petitioner's imposition of a degree requirement is not merely 
a matter of preference for high-caliber candidates but is necessitated by performance requirements of 
the position. This record of proceeding fails in this regard also. The petitioner's creation of a position 
with a perfunctory bachelor's degree requirement will not mask the fact that the position is not a 
specialty occupation. USCIS must examine the ultimate employment of the alien, and determine 
whether the position qualifies as a specialty occupation. See generally Defensor, 201 F. 3d at 387-
388. The critical element is not the title of the position or an employer's self-imposed standards, but 
whether the position actually requires the theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific 
specialty as the minimum for entry into the occupation as required by the Act. To interpret the 
regulations any other way would lead to absurd results: if USCIS were limited to reviewing a 
petitioner's self-imposed employment requirements, then any alien with a bachelor's degree could be 
brought into the United States to perform a menial, non-professional, or an otherwise non-specialty 
occupation, so long as the employer required all such employees to have baccalaureate or higher 
degrees. See id. at 388. 

In any event, the record contains no documentary evidence that the petitioner has ever previously 
hired anyone to fill the proffered position, or, ifit has, what that person's qualifications were. 

For the reasons discussed above, the petitioner has not satisfied the criterion of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(3). 

Finally, the AAO will consider the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4), which is satisfied if 
the petitioner demonstrates that the nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the attainment of a baccalaureate 
or higher degree in a specific specialty. 
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As reflected in the earlier discussion of the evidence regarding the proposed duties, they have not 
been described with sufficient specificity to convey whatever level of specialization and complexity 
may reside in them. The duties are described abstractly, in terms of generalized and generic 
functions which convey neither the substantive work that they would involve within the actual 
day-to-day operations of the petitioner's business, nor any relative degree of specialization and 
complexity inherent in them that would require applications of knowledge usually associated with a 
particular educational level of attainment in a specific specialty. Accordingly, there is no basis for 
the AAO to find the degree association required by this criterion. 

As just discussed, then, the petitioner has not satisfied the criterion at 8 C.F.R. 
§ 214.2(h)(4)(iii)(A)(4). 

In sum, the AAO finds that the director was correct in his determination that the record before him 
failed to establish that the beneficiary would be employed in a specialty occupation position, and that 
the submissions on appeal have not remedied that failure. Accordingly, the appeal will be dismissed 
and the petition denied on this basis. 

Beyond the decision of the director, the AAO finds that the petition must also be denied because the 
record of proceeding does not establish the beneficiary's qualifications to serve in the pertinent 
specialty occupation, had one been established. The AAO conducts appellate review on a de novo 
basis (See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004), and it was in the exercise of this 
function that the AAO identified this additional ground for denying the petition. 

If the petitioner had demonstrated that the proffered position required a minimum of a bachelor's 
degree or the equivalent in a specific specialty, the petitioner would be obliged, in order for the visa 
petition to be approvable, to demonstrate, not only that the beneficiary has a bachelor's degree or the 
equivalent, but that the beneficiary has a minimum of a bachelor's degree or the equivalent in that 
specific specialty. See Matter of Matter of Ling, 13 I&N Dec. 35 (R.C. 1968). 

Counsel has submitted evidence pertinent to the beneficiary's foreign education and his employment 
experience, and an evaluation of that education and experience that found it to be equivalent to an 
otherwise unspecified bachelor's degree in business administration earned at a u.s. educational 
institution. As was pointed out numerous times above, an otherwise unspecified degree in business 
administration is not a degree in a specific specialty. If the proffered position had been 
demonstrated to require a minimum of a bachelor's degree or the equivalent in any specific 
specialty, the evidence in the record would be insufficient to demonstrate that the beneficiary is 
qualified for the position. 

Further, USCIS will not accept a faculty member's opinion as to the college-credit equivalent of a 
particular person's work experience or training, unless authoritative, independent evidence from the 
official's college or university, such as a letter from the appropriate dean or provost, establishes that 
the official is authorized to grant academic credit for that institution, in the pertinent specialty, on the 
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basis of training or work experience. The evaluation provided, even if it were otherwise relevant to 
some material issue, would not be competent evidence. 

Pursuant to the instant visa category, however, a beneficiary's credentials to perform a particular job 
are relevant only when the job is found to qualify as a specialty occupation. As discussed in this 
decision, the proffered position has not been shown to require a baccalaureate or higher degree, or its 
equivalent, in a specific specialty and has not, therefore, been shown to qualify as a position in a 
specialty occupation. Because the finding that the petitioner failed to demonstrate that the proffered 
position qualifies as a specialty occupation position is dispositive, the AAO need not further address 
the issue of the beneficiary's qualifications. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 
The appeal will be dismissed and the petition denied. 

ORDER: The appeal is dismissed. The petition is denied. 


