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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Office (AAO). The decision of the director will be 
withdrawn and the matter remanded to him for further action and consideration. 

On the Form 1-129 visa petition the petitioner stated that it is a horne health care firm with eleven 
employees. In order to employ the beneficiary in what it designates as a full-time information 
systems analyst position. it seeks to classify him as a nonimmigrant worker in a specialty occupation 
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ llOl(a)(15)(H)(i)(b). 

The decision of denial appeared, in part, to indicate that the visa petition was denied because the 
petitioner had not established that it has standing to file the visa petition as the petitioner's 
prospective U.S. cmployer or as an agent. 

The record of proceeding before the AAO contains: (I) Form 1-129 and supporting documentation; 
(2) the director's request for evidence (RFE); (3) the petitioner's responses to the RFE; (4) the notice 
of decision; and (5) Form 1-290B and supporting materials. The AAO reviewed the record in its 
entirety before issuing its decision. 

Upon review, the AAO finds that the petitioner has provided sufficient evidence that it will be the 
beneficiary's United States employer. As such, the AAO hereby withdraws the director's sole basis 
for the denial regarding the petitioner's standing to file the petition. Although the director also 
alludes to the petitioner's failure to establish that the protTered position qualifies as a specialty 
occupation, she does not state that the petition as denied on that basis. Be that as it may, for this 
same reason, i.e. the petitioner's failure to de onstrate that the profTered position qualifies as a 
specialty occupation, the AAO cannot order the pproval of the petition. 

Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S .. § 1101(a)(15)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are corning tempo arily to the United States to perform services in a 
specialty occupation. The issue before the 0 is whether the petitioner has provided evidence 
sufficient to establish that it would be employing the beneficiary in a specialty occupation position. 

Section 214(i)(l) of the Act, 8 U.S.c. § 1184(i (1), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, 
and 

(B) attainment of a bachelor's or hig er degree in the specific specialty (or its 
equivalent) as a minimum for entry 'nto the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
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specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(1) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [(1)] requires theoretical and practical application 
of a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [(2)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation in the United States." 

Pursuant to 8 C.F.R. § 2l4.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 

(I) A baccalaureate or higher degree or its equivalent is normally the mInImum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(1) of the Act, 8 U.S.c. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. See K Mart Corp. v. Cartier fne., 486 U.S. 281, 291 
(1988) (holding that construction of language which takes into account the design of the statute as a 
whole is preferred); see also COlT Independence Joint Venture v. Federal Sav. and Loan fns. Corp., 
489 U.S. 561 (1989); Matter ofW-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient 
to meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in a particular position meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5 th Cir. 2(00). To avoid this illogical and absurd result, 8 C.F.R. 
§ 214.2(h)( 4 )(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 



Consonant with section 214(i)(I) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USClS) consistently interprets the term "degree" in the 
criteria at 8 c.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H-IB petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such occupations. 
These professions, for which petitioners have regularly been able to establish a minimum entry 
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its 
equivalent, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-IB visa category. 

The AAO observes the following aspects of the record of proceeding which bear on the specialty 
occupation issue to which the director alluded in her decision. 

With the visa petition counsel provided a letter, dated March 10, 2009, from the petitioner's owner. 
It contains the following description of the duties of the proffered position: 

(1) communicate with users and ascertain requirements for the new and enhanced 
automated facilities; (2) provide analytical support and write specification to 
effectively maintain, enhance and develop automated system consistent with user 
needs; (3) design new application and enhancement to automated system; (4) develop 
project schedules and coordinate all activities to ensure project completion; 
(5) promote efficient user utilization of systems developed; (6) monitor the operation 
of assigned application system and coordinate corrective action when necessary; 
(7) train project members in the performance of their duties; (8) develop and maintain 
proficiency in technical and analytical tools as defined by company standards; 
(9) provide project status reports to user and data processing management; and 
(10) develop accurate documentation that complies with company standards. 

Counsel also provided documentation showing that the beneficiary had earned a bachelor's degree in 
electronics and communications engineering at SI. Louis University in the Republic of the 
Philippines, and an evaluation expressing the opinion that the beneficiary's degree is equivalent to a 
bachelor's degree in electrical engineering earned at a U.S. institution. 

Because the evidence submitted was insufficient to demonstrate that the petition is approvable, the 
service center, on May 16, 2009, issued an RFE in this matter. The service center requested, illier 
alia, an explanation of why the duties of the proffered position require a person with a college 
degree in a particular field. The service center also requested that, if the beneficiary would supervise 
or direct others, the petitioner submit an organizational chart showing the proffered position, the 
names and job titles whose work the beneficiary would control, and the name and job title of the 
person who would supervise the beneficiary. 

Counsel responded with a letter dated June 23, 2009, which was accompanied by vacancy 
announcements. No organizational chart was provided with that response. 
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In his letter, counsel referred to the proffered position at times as an information system analyst 
position and at times as a database administrator position. The AAO observes that those are 
different positions with different requirements, and that an LCA issued for employment of a systems 
analyst may not be used to support employment of a database administrator. According the most 
favorable possible interpretation of this apparent discrepancy, however, the AAO will assume that 
the proffered position is not a database administrator position, and that references to database 
administrator positions were included in error. 

Counsel asserted that the proffered position qualifies as a specialty occupation position pursuant to 
the alternative criterion of 8 C.P.R. § 214.2(h)(4)(iii)(A)(4), which is satisfied if the petitioner 
demonstrates that the nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a baccalaureate or highcr 
degree. Counsel and the petitioner did not, however, explain why the specific duties of the proffered 
position, as enumerated in the petitioner's owner's March 10, 2009 letter, require a minimum of a 
bachelor's degree or the equivalent in a specific specialty, notwithstanding that the service center 
explicitly requested such an explanation in the RPE. The assertion that the petitioner has satisfied 
the alternative requirement of 8 C.P.R. § 214.2(h)(4)(iii)(A)(4) is addressed below. 

The director denied the petition on July 13,2009, finding, as was noted above, that the petitioner had 
not established that the proposed position qualifies for classification as a specialty occupation. On 
appeal, counsel asserted that the evidence previously submitted demonstrated that the petition should 
be approved. 

The AAO recognizes the U.S. Department of Labor's (DOL) Occupational Outlook Handhook 
(Handhook) as an authoritative source on the duties and educational requirements of the wide variety 
of occupations that it addresses.! The Handbook describes the duties of computer systems analyst 
positions as follows: 

To begin an assignment, systems analysts consult with an organization's managers 
and users to define the goals of the system and then design a system to meet those 
goals. They specify the inputs that the system will access, decide how the inputs will 
be processed, and format the output to meet users' needs. Analysts use techniques 
such as structured analysis, data modeling, information engineering, mathematical 
model building, sampling, and a variety of accounting principles to ensure their plans 
are efficicnt and complete. They also may prepare cost-benefit and return-on
investment analyses to help management decide whether implementing the proposed 
tcchnology would be financially feasible. 

The Hand/wok. which is available in printed form, may also be accessed on the Internet, at 
http://www.stats.hls.gov/oco/. The AAO's references to the Handbook are to the 2010 - 2011 edition 
available online. 
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When a system is approved, systems analysts oversee the implementation of the 
required hardware and software components. They coordinate tests and observe the 
initial use of the system to ensure that it performs as planned. They prepare 
specifications, flow charts, and process diagrams for computer programmers to 
follow; then they work with programmers to "debug," or eliminate errors, from the 
system. Systems analysts who do more in-depth testing may be called sojiware 
quality assurance analysts. In addition to running tests, these workers diagnose 
problems, recommend solutions, and determine whether program requirements have 
been met. After the system has been implemented, tested, and debugged, computer 
systems analysts may train its users and write instruction manuals. 

The AAO finds that the duties of the proffered position as described in the petitioner's owner's letter 
of March 10, 2009 are consistent with the duties of a computer systems analyst as described in the 
Handhook. 

The Handhook describes the educational requirements of computer systems analyst positions as 
follows: 

When hiring computer systems analysts, employers usually prefer applicants who 
have at least a bachelor's degree. For more technically complex jobs, people with 
graduate degrees are preferred. For jobs in a technical or scientific environment, 
employers often seek applicants who have at least a bachelor's degree in a technical 
field, such as computer science, information science, applied mathematics, 
engineering, or the physical sciences. For jobs in a business environment, employers 
often seek applicants with at least a bachelor's degree in a business-related field such 
as management information systems (MIS). Increasingly, employers are seeking 
individuals who have a master's degree in business administration (MBA) with a 
concentration in information systems. 

Despite the preference for technical degrees, however, people who have degrees in 
other areas may find employment as systems analysts if they also have technical 
skills. Courses in computer science or related subjects combined with practical 
experience can qualify people for some jobs in the occupation. 

The AAO observes, first, that a preference for bachelor's degrees is not a minimum requirement. 
Further, even for those positions that may require a bachelor's degree, the Handhook does not 
support the proposition that they require a bachelor's degree in a specific specialty. For both 
reasons, the Handbook does not support the proposition that computer systems analyst positions 
categorically require a minimum of a bachelor's degree or the equivalent in a specific specialty, and 
does not, therefore, support the proposition that proffered position is necessarily a specialty 
occupation position. 
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Further, the AAO observed no evidence in the record of proceeding which otherwise established this 
profTered position as one that nonnally requires at least a bachelor's degree, or the equivalent, in a 
specific specialty, 

Thus, it appears that the petitioner has not demonstrated that a baccalaureate or higher degree or its 
equivalent is normally the minimum requirement for entry into the particular position and has not, 
therefore, demonstrated that the proffered position qualifies as a specialty occupation pursuant to the 
criterion of 8 CF.R. § 214.2(h)(4)(iii)(A)(l). 

Next, the AAO will comment upon the first of the two alternative prongs of 8 CF.R. 
§ 2l4.2(h)(4)(iii)(A)(2). This prong alternatively requires a petitioner to establish that a bachelor's 
degree, in a specific specialty, is common to the petitioner's industry in positions that arc both: (1) 
parallel to the proffered position; and (2) located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by USCIS 
include: whether the Handbook reports that the industry requires a degree; whether the industry's 
professional association has made a degree a minimum entry requirement; and whether letters or 
affidavits from firms or individuals in the industry attest that such finns "routinely employ and recruit 
only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) 
(quoting Hird/Blaker Corp. v. Sa va, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As was observed above, the Handbook does not report that the proffered position is one for which 
there is an industry-wide requirement for at least a bachelor's degree in a specific specialty. Also, 
the record of proceeding contains no evidence pertinent to a professional association of computer 
systems analysts that requires a minimum of a bachelor's degree or the equivalent in a specific 
specialty as a condition of entry. Also, the record contains no letters of affidavits from others in the 
home health care industry. 

The vacancy announcements provided are the only evidence III the record that IS even arguably 
pertinent to the requirements of the petitioner's industry. 

One of the vacancy announcements provided was placed by ECI, which describes itself as a national 
healthcare management company. The AAO notes, initially, that a healthcare management company is 
not in the same industry as the petitioner, which provides home health care. That vacancy 
announcement is for a programmer/database analyst. The AAO notes that the record contains no 
indication that the programmer/database analyst position offered is in any way parallel to the instant 
information system analyst position, except that it is related to computers. Finally, that vacancy 
announcement states, "The ideal candidate will be an IT professional with a BS in CIS or related 
degree." The AAO notes that a description of an ideal candidate is not a description of the position's 
minimum requirements. 

Another vacancy announcement provided was placed by a Systems 
Programmer II and does state that the position requires "a Bachelor's degree or equivalcn~ 
Computer Science or related field." The record contains no indication, however, that _ 
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Services IS In the home health care industry, either exclusively, or at all. The record contains no 
indication that the Systems Programmer II position offered is parallel to the instant information system 
analyst position. 

The final vacancy announcement was placed by office in 
for an "Applications Analyst Pr~eb Development or Data Warehouse/Decision Support 
position. The AAO notes that ~s not apparently in the home health care industry and 
that the record contains no indication that the position it announced is in parallel to the proffered 
position in the instant case. As to educational requirements, that announcement indicates that the 
position requires a bachelor's degree in computer science and two years of experience, or a bachelor's 
degree in any major and two years experience in systems analysis and design. As such, it does not 
require a minimum of a bachelor's degree or the equivalent in a specific specialty. 

None of the vacancies announced appear to be in the petitioner's industry. None of the vacancies 
announced appear to be parallel to the instant position. Of the three, only one may be said to require a 
minimum of a bachelor's degree or the equivalent in a specific specialty. For these reasons, they cannot 
possibly provide any support for the proposition that a bachelor's degree in a specific specialty or the 
equivalent is common to the petitioner'S industry in parallel positions among similar organizations. 
Further, even if all three positions were in the petitioner's industry, were for parallel positions, and 
explicitly required a minimum of a bachelor's degree or the equivalent in a specific specialty, they 
would still not demonstrate that a bachelor's degree in a specific specialty or the equivalent is 
common to the petitioner's industry in parallel positions among similar organizations, as three 
vacancy announcements are statistically insufficient to demonstrate an industry-wide requirement. 

For the reasons discussed above, it appears that the petitioner had not demonstrated that a 
requirement of a minimum of a bachelor's degree in a specific specialty or the equivalent is common 
to the petitioner's industry in parallel positions among similar organizations, and has not, therefore, 
demonstrated that the proffered position qualifies as a specialty occupation pursuant to the criterion 
of the first alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 

The AAO will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which 
is satisfied if the petitioner demonstrates that, notwithstanding that other systems analyst positions in 
the petitioner's industry may not require a minimum of a bachelor's degree or the equivalent in a 
specific specialty, the proffered position is so complex or unique that it can be performed only by an 
individual with a degree. 

The AAO observed no evidence that the petitioner has submitted any evidence to differentiate the 
proffered position from other systems analyst positions within the home health care industry. The 
only individualized evidence pertinent to the proffered position is the description of duties provided 
in the petitioner'S owner's March 10, 2009 letter, and none of those duties is any more complex or 
unique than those of other, typical, systems analyst positions, which the Handbook indicates do not 
necessarily require a minimum of a bachelor's degree or the equivalent in a specific specialty. 
Nothing about "communicat[ing] with users [to] ascertain requirements;' "provid[ing] analytical 
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support," or "designing the new application," for instance, is out of the ordinary for systems analyst 
positions." 

If the petitioner has not demonstrated that its particular position proffered is so complex or unique 
that it can be performed only by an individual with at least a bachelor's degree in a specific 
specialty, it will not have satisfied the second alternative prong of 8 C.P.R. § 214.2(h)(4)(iii)(A)(2). 

The record contains no evidence of a previous history of recruiting and hiring to fill the proffered 
position, and the petitioner has not, therefore demonstrated that the proffered position qualifies as a 
position in a specialty occupation pursuant to the criterion of 8 C.P.R. § 214.2(h)(4)(iii)(A)(3). 

Finally, the AAO observes that the alternative requirement of 8 C.P.R. § 214.2(h)(4)(iii)(A)(4), is 
satisfied if the petitioner demonstrates that the nature of the specific duties is so specialized and 
complex that knowledge required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. However, as reflected in the generalized and generic wording of 
their descriptions, and in light of the previously noted information in the Handbook relevant to the 
occupational category to which the proffered position belongs, it appears that the petitioner has not 
established the specific duties as having a nature so specialized and complex as to require knowledge 
usually associated with the attainment of at least a bachelor's degree in a specific specialty. 

Accordingly, it appears that the petitioner has not demonstrated that the nature of the specific duties 
is so specialized and complex that knowledge required to perform the duties is usually associated 
with the attainment of a baccalaureate or higher degree, as would be required to satisfy the criterion 
at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). 

It should be noted that the AAO comments regarding the specialty occupation issue arc not meant to 
be dispositive of that issue, or to limit the latitude of the director's responsibility. authority. and 
discretion with regard to rendering a decision on the merits of the petition upon remand. 

As already stated, the AAO has decided in the petitioner's favor on the United States employer issue, 
and, accordingly, that issue is no longer before the director. However, as USCIS has not specifically 
addressed the merits of the specialty occupation issue to which the director all uded in her now-to
be-withdrawn decision, the petition will be remanded for the director to review the record of 
proceeding in its entirety and issue a new decision on the merits, based upon that review. 

The director may request any additional evidence that she may deem necessary. 

The director shall render a new decision based on the evidence of record as it relates to the 
regulatory requirements for eligibility. 

As always, the burden of proof in these proceedings will rest entirely with the petitioner. Section 291 
of the Act, 8 U.S.C. § 1361. 
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ORDER: The director's decision of July 13, 2009 denying the petitlOn is 
withdrawn. The matter is remanded for further action and consideration 
consistent with the above discussion and entry of a new decision. 


