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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will remain denied. 

The petitioner claimed on the Form 1-129 to be an "adult family home/assisted living home" with 
seven employees, It 
seeks to employ the beneficiary as a utilization review coordinator pursuant to section 
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1l01(a)(15)(H)(i)(b). The director denied the petition on the basis of her determination that the 
petitioner failed to demonstrate that the proposed position qualifies for classification as a specialty 
occupation. 

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and 
supporting documentation; (2) the director's request for additional evidence; (3) the petitioner'S 
response to the director's request for additional evidence; (4) the director's denial letter; and (5) the 
Form 1-290B. ' The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 
F.3d 143, 145 (3d CiT. 2004). Upon review of the entire record, we find that the petitioner has failed 
to overcome the director's ground for denying this petition. 

The sole issue before us on appeal is whether the proposed position qualifies for classification as a 
specialty occupation. To meet its burden of proof in this regard, the petitioner must establish that 
the employment it is offering to the beneficiary meets the following statutory and regulatory 
requirements. 

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.c. § 1184(i)(1) 
defines the term "specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as: 

An occupation which requires [1] theoretical and practical application of a body of 
highly specialized knowledge in fields of human endeavor including, but not limited 
to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and 
the arts, and which requires [2] the attainment of a bachelor's degree or higher in a 

I Counsel marked the box at section two of the Form J-290B, Notice of Appeal, to indicate that a brief and/or 
additional evidence would be sent within 30 days. However, to date, the AAO has not received an additional 
brief or evidence. Accordingly, we deem the record complete and ready for adjudication. 
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specific specialty, or its equivalent, as a minimum for entry into the occupation in the 
United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: 

(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel pOSitIOns 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(1) of the Act and 8 C.P.R. § 214.2(h)(4)(ii). In other words, this regulatory language 
must be construed in harmony with the thrust of the related provisions and with the statute as a 
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of 
language which takes into account the design of the statute as a whole is preferred); see also COlT 
Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of 
W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.P.R. § 214.2(h)(4)(iii)(A) 
should logically be read as being necessary but not necessarily sufficient to meet the statutory and 
regulatory definition of specialty occupation. To otherwise interpret this section as stating the 
necessary and sufficient conditions for meeting the definition of specialty occupation would result 
in particular positions meeting a condition under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory 
or regulatory definition. See Defensor v. Meissner, 201 P.3d 384, 387 (5th Cir. 2000). To avoid this 
illogical and absurd result, 8 C.P.R. § 214.2(h)(4)(iii)(A) must therefore be read as stating additional 
requirements that a position must meet, supplementing the statutory and regulatory definitions of 
specialty occupation. 

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proposed position. Applying this standard, 
USCIS regularly approves H-IB petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such occupations. 
These professions, for which petitioners have regularly been able to establish a minimum entry 
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its 
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equivalent, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-IB visa category. 

In its March 30, 2009 letter of support, the petitioner proposed the following duties for the beneficiary: 

• Orchestrating patient care among multiple health care workers, from pre-admission to 
discharge; 

• Supporting, and acting in liaison with, the biller/collector in coordinating procedures and 
policies between payers, providers, and patients. 

• Serving as the primary patient infonnation resource to payers; 
• Collaborating with the petitioner's director of nursing, administrator, and health care providers 

to develop patient care guidelines; 
• Initiating an admission review process when new patients are admitted; 
• Collaborating with health care workers to prepare for the participation of patients and their 

families in treatment and continuing care plans; 
• Treating patients with care and compassion; 
• Demonstrating knowledge of the principles of growth and development over their lifespans; 
• Assessing data reflective of the patients' states; 
• Interpreting infonnation necessary to identifY each patient's requirements relative to their ages; 
• Maintaining the confidentiality of patient infonnation; 
• Participating in staff unit meetings; 
• Maintaining current knowledge and following an individual plan of continuing education; and 
• Projecting a positive and professional attitude. 

In its June 18, 2009 letter submitted in response to the director's request for additional evidence, the 
petitioner added the following duties and responsibilities: 

• Concurrent and retrospective review of the petitioner's utilization of resources; 
• Analyzing risk management findings; 
• Implementing a risk management program; 
• Serving as a resource to management and staff on risk management issues; 
• Planning and executing programs designed to enhance the risk management activities of the 

petitioner's management and staff members; 
• Assisting with the review and preparation of administrative policies regarding risk 

management; 
• Participating in, and possibly chairing or coordinating, organizational or departmental 

committees related to risk management; 
• Developing, implementing, and evaluating continuing education programs based upon risk 

management findings; 
• Preparing reports and responses for the petitioner's administration, healthcare staff, and 

regulatory agencies regarding risk management issues; 
• Maintaining her competence and knowledge of risk management trends in heaIthcare; and 
• Participating in continuing education in the field of risk management. 
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Although the petitioner asserted that the additional duties added in its June 18, 2009 were merely an 
elaboration of the duties as described initially, we disagree. Although the phrase "risk management" 
appeared nowhere in the petitioner's initial letter of support, it appeared in every responsibility listed 
by the petitioner in its response to the director's request for additional evidence. We note further that, 
on appeal, counsel argues that the director "erroneously presupposes that the position is comprised of 
managerial or management" duties. However, the duties proposed in the petitioner's letter of support 
were in fact "managerial or management." For example, the beneficiary's initial responsibilities to 
orchestrate patient care among multiple health care workers; to develop patient care guidelines by 
collaborating with the petitioner's administrator, director of nursing, and health care providers; to 
initiate an admission review process; and to collaborate with health care providers to ensure that 
patients and their families participate in their treatment plans, could all be accurately described as 
essentially managerial tasks. We note further that, when the petition was filed, the duties proposed for 
the beneficiary focused primarily on improving the quality of patient care. However, the new duties 
proposed for the beneficiary focused primarily on managing the petitioner's risk exposure. For all of 
these reasons, we do not consider the duties added by the petitioner an elaboration or further 
description of the duties as originally proposed. To the contrary, we consider them an attempt to 
amend the petition by changing the nature of the beneficiary's duties. 

The purpose of a request for evidence is to elicit further information that clarifies whether eligibility 
for the benefit sought has been established. 8 C.F.R. § 103.2(b)(8). When responding to a request 
for evidence, a petitioner cannot offer a new position to the beneficiary, or materially change a 
position's title, its level of authority within the organizational hierarchy, or its associated job 
responsibilities. The petitioner must establish that the position offered to the beneficiary when the 
petition was filed merits classification as a managerial or executive position. Matter of Michelin 
Tire Corp., 17 I&N Dec. 248, 249 (Reg. Comm. 1978). If significant changes are made to the initial 
request for approval, the petitioner must file a new petition rather than seek approval of a petition 
that is not supported by the facts in the record. The information provided by the petitioner in its 
response to the director's request for further evidence did not clarify or provide more specificity to 
the original duties of the position, but rather added new duties to the job description. Therefore, our 
analysis will be based on the job description provided in the petitioner's March 30, 2009 letter of 
support. 

In making our determination whether the proposed position qualifies as a specialty occupation, we 
turn first to the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(1) and (2): a baccalaureate or higher 
degree in a specific specialty or its equivalent is the normal minimum requirement for entry into the 
particular position; and a degree requirement in a specific specialty is common to the industry in 
parallel positions among similar organizations or a particular position is so complex or unique that it 
can be performed only by an individual with a degree in a specific specialty. Factors considered by 
the AAO when determining these criteria include: whether the Department of Labor's 
Occupational Outlook Handbook (Handbook), on which we routinely rely for the educational 
requirements of particular occupations, reports the industry requires a degree in a specific specialty; 
whether the industry's professional association has made a degree in a specific specialty a minimum 
entry requirement; and whether letters or affidavits from firms or individuals in the industry attest 
that such firms "routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 
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36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting HirdlBlaker Corp. v. Sava, 712 F. Supp. 1095, 
1102 (S.D.N.Y. 1989». 

On appeal, counsel contends that the duties of the proposed position align with those of a 
management analyst. In pertinent part, the Handbook states the following regarding management 
analysts: 

As business becomes more complex, firms are continually faced with new 
challenges. They increasingly rely on management analysts to help them remain 
competitive amidst these changes .... 

For example, a small but rapidly growing company might employ a consultant who 
is an expert in just-in-time inventory management to help improve its inventory
control system. In another case, a large company that has recently acquired a new 
division may hire management analysts to help reorganize the corporate structure 
and eliminate duplicate or nonessential jobs .... 

Management analysts might be single practitioners or part of large international 
organizations employing thousands of other consultants. Some analysts and 
consultants specialize in a specific industry, such as healthcare or 
telecommunications, while others specialize by type of business function, such as 
human resources, marketing, logistics, or information systems. In government, 
management analysts tend to specialize by type of agency. The work of management 
analysts and consultants varies with each client or employer and from project to 
project. Some projects require a team of consultants, each specializing in one area. In 
other projects, consultants work independently with the organization'S managers. In 
all cases, analysts and consultants collect, review, and analyze information in order 
to make recommendations to managers. 

Both public and private organizations use consultants for a variety of reasons. Some 
lack the internal resources needed to handle a project, while others need a 
consultant's expertise to determine what resources will be required and what 
problems may be encountered if they pursue a particular opportunity. To retain a 
consultant, a company first solicits proposals from a number of consulting firms 
specializing in the area in which it needs assistance. These proposals include the 
estimated cost and scope of the project, staffing requirements, references from 
previous clients, and a completion deadline. The company then selects the proposal 
that best suits its needs. Some firms, however, employ internal management 
consulting groups rather than hiring outside consultants. 

After obtaining an assignment or contract, management analysts first define the 
nature and extent of the problem that they have been asked to solve. During this 
phase, they analyze relevant data-which may include annual revenues, 
employment, or expenditures-and interview managers and employees while 
observing their operations. The analysts or consultants then develop solutions to the 



problem. While preparing their recommendations, they take into account the nature 
of the organization, the relationship it has with others in the industry, and its internal 
organization and culture. Insight into the problem often is gained by building and 
solving mathematical models, such as one that shows how inventory levels affect 
costs and product delivery times. 

Once they have decided on a course of action, consultants report their findings and 
recommendations to the client. Their suggestions usually are submitted in writing, 
but oral presentations regarding findings are also common. For some projects, 
management analysts are retained to help implement their suggestions. 

Handbook, 2010-11 ed., available at http://www.bls.gov/oco/ocos019.htm (last accessed 
October 19, 2011). We disagree with counsel's assertion that these duties align with those of the 
proposed position.' In reaching our conclusion regarding the degree requirements of the petitioner's 
proposed position, we have compared the position's proposed duties against those described for a 
range of occupations, and that review has found that most of the duties proposed for the petitioner 
are listed among those described for health services managers. 

In pertinent part, the Handbook states the following regarding health services managers: 

Healthcare is a business and, like every business, it needs good management to keep 
the business running smoothly. Medica/ and health services managers, also referred 
to as hea/theare executives or hea/theare administrators, plan, direct, coordinate, and 
supervise the delivery of healthcare. These workers are either specialists in charge of 
a specific clinical department or generalists who manage an entire facility or system. 

[d. at http://www.bls.gov/oco/ocos014.htm. The Handbook states the following with regard to entry 
into this field: 

A master's degree in one of a number of fields is the standard credential for most 
generalist positions as a medical or healtheare manager. A bachelor's degree is 
sometimes adequate for entry-level positions in smalier j(lcilities and departments. In 
physicians' offices and some other facilities, on-the-job experience may substitute 
for formal education. 

(emphasis added). [d. The Handbook's discussion does not establish that a baccalaureate degree in 
a specific ,peciaity, or its equivalent, would be the normal minimum entry requirement for a 
position like the one that the petitioner is offering. As noted, when discussing that a bachelor's 
degree may be an adequate educational credential to work in a smaller facility, the Handbook does 

2 However, even if we agreed with counsel's characterization of the duties of the proposed position as 
analogous to those of a management analyst, the position would still not qualify for classification as a 
specialty occupation, as the Handbook does not indicate that such positions normally require a bachelor's 
degree in a specific specialty as a minimum entry requirement. See id. at http://www.bls.gov/oco/ 
ocos019.htm. 
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not state that such degree must be in a specific specialty. 

As the evidence does not establish that the particular position proposed here is one for which the 
normal minimum entry requirement is a baccalaureate or higher degree, or the equivalent, in a 
specific specialty closely related to the position's duties, the petitioner has not satisfied the first 
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(1). 

We turn next to a consideration of whether the petitioner, unable to establish its proposed position 
as a specialty occupation under the first criterion at 8 C.F.R. § 214.2(h)(iii)(A), may qualify it under 
one of the three remaining criteria: a degree requirement as the norm within the petitioner's industry 
or the position is so complex or unique that it may be performed only by an individual with a 
degree; the petitioner normally requires a degree or its equivalent for the position; or the duties of 
the position are so specialized and complex that the knowledge required to perform them is usually 
associated with a baccalaureate or higher degree. 

The pelItlOner has not satisfied the first of the two alternative prongs at 
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). This prong alternatively requires a petitioner to establish that a 
bachelor's degree in a specific specialty, or its equivalent, is common to the petitioner's industry in 
positions that are both: (1) parallel to the proposed position; and (2) located in organizations that are 
similar to the petitioner. 

Again, in determining whether there is such a common degree requirement, factors often considered 
by USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry'S professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such firms "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d at 1165 (quoting 
HirdlBlaker Corp. v. Sava, 712 F. Supp. at 1102). 

As already discussed, the petitioner has not established that its proposed position is one for which the 
Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific specialty. 
Nor has the petitioner submitted evidence that the industry's professional associations have made a 
degree in a specific specialty a minimum requirement for entry. 

In order to determine whether the petitioner's degree requirement is common to the industry in 
parallel positions among similar organizations, we have reviewed the job vacancy announcements 
contained in the record, and we find them unpersuasive. The petitioner has not submitted any 
evidence to demonstrate that any of these job po stings are from companies "similar" to the 
petitioner. There is no evidence that the advertisers are similar to the petitioner in size, scope, and 
scale of operations, business efforts, and expenditures. None of the announcements state the size of 
the particular employer. Also, there is no evidence in the record as to how representative these 
advertisements are of the advertisers' usual recruiting and hiring practices. Simply going on record 
without supporting documentary evidence is not sufficient for purposes of meeting the burden of 
proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Mutter 
of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972». Accordingly, the petitioner 
has not satisfied the first alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2). 
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We also conclude that the record does not establish that the proposed pOSItIon is a specialty 
occupation under the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2),which provides 
that "an employer may show that its particular position is so complex or unique that it can be 
performed only by an individual with a degree." The evidence of record does not refute the 
Handbook's information to the effect that there is a spectrum of degrees acceptable for health 
services manager positions. The record lacks sufficiently detailed information to distinguish the 
proposed position as unique from or more complex than health services manager positions that can 
be performed by persons without a specialty degree or its equivalent. 

We turn next to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which requires that the petitioner 
demonstrate that it normally requires a degree or its equivalent for the position. To determine a 
petitioner's ability to meet the third criterion, we normally review the petitioner's past employment 
practices, as well as the histories, including the names and dates of employment, of those employees 
with degrees who previously held the position, and copies of those employees' diplomas.' 
However, no such evidence has been submitted. 

The fourth criterion, 8 C.F.R. § 214.2(h)(4)(iii)(A)(4), requires the petitioner to establish that the nature 
of its proposed position's duties is so specialized and complex that the knowledge required to perform 
them is usually associated with the attainment of a baccalaureate or higher degree in the specialty. As 
previously discussed, the Handbook indicates that a baccalaureate degree in a specific specialty is not a 
normal minimum entry requirement. The petitioner has failed to differentiate the duties of the 
proposed position from those performed by health services managers who do not possess a degree from 
a specific specialty and, as such, has failed to indicate the specialization and complexity required by 
this criterion. As a result, the record fails to establish that the proposed position meets the 
specialized and complex threshold at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4}. 

The proposed position does not qualify for classification as a specialty occupation under any of the 
criteria set forth at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(1)-(4), and this petition was properly denied. 
Accordingly, the beneficiary is ineligible for nonimmigrant classification under section 
101(a)(15)(H)(i)(b) of the Act and this petition must remain denied. 

3 Even if a petitioner believes or otherwise assert that a proposed position requires a degree, that opinion 
alone without corroborating evidence cannot establish the position as a specialty occupation. Were USCIS 
limited solely to reviewing a petitioner's claimed self-imposed requirements, then any individual with a 
bachelor's degree could be brought to the United States to perform any job so long as the employer 
artificially created a token degree requirement, whereby all individuals employed in a particular position 
possessed a baccalaureate or higher degree in the specific specialty or its equivalent. See Defensor v. 
Meissner, 201 F. 3d at 387. In other words, if a petitioner's degree requirement is only symbolic and the 
proposed position does not in fact require such a specialty degree or its equivalent to perform its duties, the 
occupation would not meet the statutory or regulatory definition of a specialty occupation. See section 
214(i)(1) of the Act; 8 C.F.R. § 214.2(h)(4)(ii) (defining the term "specialty occupation"). Here, the 
petitioner has failed to establish the referenced criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) based on its 
normal hiring practices. 
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not sustained that burden and the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


