
. . 
identifying data deleted to 
prevent clearly unwarranted 
inva5ion of peraooal privacy 

PUBLIC COpy 

U. S. Department of Homeland Security 
U. S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

Date: SEP 0 ~ 2011 Office: CALIFORNIA SERVICE CENTER FILE: 

IN RE: Petitioner: 
Beneficiary: 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(l5)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 

www.uscis.gov 



Page 2 

DISCUSSION: The Director, California Service Center, denied the instant nonimmigrant visa 
petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be rejected as untimely filed. Upon review of the petition and the additional evidence presented 
on appeal, however, the AAO will sua sponte reopen the matter and approve the petition, combining 
the reject, the motion, and the favorable decision in one action. 

In order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(i) provides that the 
affected party must file the complete appeal within 30 days of service of the unfavorable decision. If 
the decision was mailed, the appeal must be filed within 33 days. See 8 C.F.R. § 103.Sa(b). The date 
of filing is not the date of mailing, but the date of actual receipt. See 8 C.F.R. § 103.2(a)(7)(i). 

The record indicates that the director issued the decision on January 27, 2011, denying the petition 
based on her finding that the petitioner had failed to demonstrate that the proffered position qualifies 
as a specialty occupation pursuant to any of the four alternative criteria of 8 C.F.R. 
§ 214.2(h)(4)(iii)(A). Although counsel dated the appeal February 24, 2011, it was not received by 
the director until Monday, March 7, 2011, 39 days after the decision was issued. Accordingly, the 
appeal was untimely filed. 

Neither the Act nor the pertinent regulations grant the AAO authority to extend the 33-day time limit 
for filing an appeal. As the appeal was untimely filed, the appeal must be rejected. 

Although the untimely appeal must be rejected, the AAO observes, upon further review of the 
matter, that the petitioner did demonstrate, by a preponderance of the evidence, that the proffered 
position qualifies as a specialty occupation position pursuant to the alternative criterion at 8 C.F.R. 
§ 214.2(h)( 4 )(iii)(A)( 4) by demonstrating that the nature of the specific duties of the proffered 
position is so specialized and complex that knowledge required to perform the duties is usually 
associated with the attainment of a baccalaureate or higher degree in a specific specialty or its 
equivalent for entry into the occupation in the United States. As the sole basis for the director's 
decision of denial has been overcome and as eligibility for the benefit sought has otherwise been 
established, the AAO will now reopen this matter pursuant to 8 C.F.R. § 103.S(a)(S)(i) and approve 
the visa petition. 

ORDER: The appeal is rejected. However, the matter is reopened pursuant to a sua sponte 
motion, and the visa petition is approved. 


