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DISCUSSION: The service center director denied the nonimmigrant visa petition that is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will be denied.

On the Form I-129 visa petition, the petitioner claimed to be engaged in the purchase and sale of
automobiles. In order to continue to employ the beneficiary in what it designates as an international
business coordinator, the petitioner seeks to classify him as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition on March 28, 2011, finding that the petitioner had failed to establish
that a reasonable and credible offer of employment existed for the beneficiary.

A review of the record, however, demonstrates a more critical issue pertaining to the petitioner's
eligibility to extend its employment of the beneficiary in H-1B status. Specifically, the petition must be
denied as it was filed after the expiration of the petition it sought to ext
214.2(h)(14). In this matter, the petition that the petitioner sought to extend
expired on June 7, 2009. The instant petition was filed on June 18, 2009, eleven days after the original
petition's expiration.

As opposed to a discretionary extension of stay application, there is no discretion to grant a late-filed
petition extension. In this matter, the director did not raise this issue in the denial, and thus it appears
that the director erroneously exercised favorable discretion to the petitioner under the provisions of 8
C.F.R. § 214.1(c)(4)(i). The director's error is harmless, however, because the AAO conducts a de
novo review, evaluating the sufficiency of the evidence in the record according to its probative value
and credibility, and the omission of this non-discretionary ground for denial did not result in the
improper granting of a benefit in this matter, i.e., the error did not change the outcome of this case. See
Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004); Black's Law Dictionary 563 (7th Ed., West 1999)
(defining the term "harmless error" and stating that it is not grounds for reversal).

As noted above, the petition must be denied as it was filed after the expiration of the petition it sought to
extend. See 8 C.F.R. § 214.2(h)(14). This non-discretionary basis for denial renders the remaining
issues in this proceeding moot. For this reason, the appeal must be dismissed and the petition denied.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.
The appeal will be dismissed and the petition denied.

ORDER: The appeal is dismissed. The petition is denied.


