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DISCUSSION: The service center director denied the nonimmigrant visa petition, and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

On the Form 1-129 visa petition the petitioner stated that it is an "IT software; systems development; 
Federal government contractor." To employ the beneficiary in what it designates as a bioinformatics 
software developer position, the petitioner endeavors to classify her as a nonimmigrant worker in a 
specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act 
(the Act), 8 U.S.c. § llOl(a)(15)(H)(i)(b). 

The director denied the petition, finding that the petitioner failed to establish that it would employ 
the beneficiary in a specialty occupation position. On appeal, counsel asserted that the director's 
basis for denial was erroneous and contended that the petitioner satisfied all evidentiary 
requirements. 

The AAO bases its decision upon its review of the entire record of proceedings, which includes: (1) 
the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service center's 
request for additional evidence (RFE); (3) the response to the RFE; (4) the director's denial letter; 
and (5) the Form 1-290B and counsel's brief in support of the appeal. 

Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S.c. § llOl(a)(15)(H)(i)(b), provides a nonimmigrant 
classification for aliens who are coming temporarily to the United States to perform services in a 
specialty occupation. The issue before the AAO is whether the petitioner has provided evidence 
sufficient to establish that it would be employing the beneficiary in a specialty occupation position. 

Section 214(i)(1) of the Act, 8 U.S.c. § 1184(i)(1), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Consistent with section 214(i)(1) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [(1)] requires theoretical and practical application 
of a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [(2)] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation in the United States." 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 
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(1) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed onl y by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties [is] so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 
(1988) (holding that construction of language which takes into account the design of the statute as a 
whole is preferred); see also COlT Independence faint Venture v. Federal Sav. and Loan Ins. Corp., 
489 U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 
C.F.R. § 214.2(h)( 4)(iii)(A) should logically be read as being necessary but not necessarily sufficient 
to meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in a particular position meeting a condition under 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one 
in a specific specialty that is directly related to the proffered position. Applying this standard, 
USCIS regularly approves H-1B petitions for qualified aliens who are to be employed as engineers, 
computer scientists, certified public accountants, college professors, and other such occupations. 
These professions, for which petitioners have regularly been able to establish a minimum entry 
requirement in the United States of a baccalaureate or higher degree in a specific specialty, or its 
equivalent, fairly represent the types of specialty occupations that Congress contemplated when it 
created the H-IB visa category. 

With the petition counsel provided a letter, dated February 13, 2009, from an "HR business partner" 
of the petitioner. As to the duties of the proffered position, she stated: 
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to support its operations in 
Bethesda, MD. She will operate in a multi-disciplinary group of scientists, software 
developers, and operations staff who provide support, training, consultation services 
and informatics tools to the research community in the areas of bioinformatics and 
computational biosciences. She will interact with both internal staff and the NIH 
research community to develop web[ -]based applications using 

applications. In addition, she will present new concepts and 
working prototypes to diverse audiences including scientists and senior scientific and 
IT management. 

The letter provides no additional details regarding the duties of the proffered position, and no other 
evidence pertinent to those duties was provided. 

As to the education required to perform the duties of the proffered position, that letter states. 

The nature of [the duties of the proffered position] is extremely specialized and 
complex and requires the theoretical and practical application of highly specialized 
knowledge. Accordingly, minimum requirements for the position include attainment 
of a Bachelor's degree, or equivalent, in computer science, information systems, or a 
related field. 

Because the evidence submitted was insufficient to demonstrate that the proffered position qualifies 
as a specialty occupation, the service center, on April 18, 2009, issued an RFE. The service center 
requested, inter alia, a copy of the employment contract between the petitioner and the beneficiary; 
and copies of signed and valid contractual agreements between the petitioner and the end-user of the 
beneficiary's services. The service center also requested: 

Copies of signed and valid work orders, Statement of Work (SOW), service 
agreements, and letters between the petitioner and the authorized officials of the 
ultimate end-client companies where the work will actually be performed. The work 
orders, SOW, service agreements and letters should provide a detailed description of 
the duties to be performed by the beneficiary, the qualifications required to perform 
these job duties, salary and wages paid, hours worked, benefits provided, and any 
other related evidence. 

The service center added, "There must be a clear contractual path shown from the petitioner ... to 
an ultimate end client." It also noted, "The evidence must show specialty occupation work for the 
beneficiary with the actual end-client company where the work will ultimately be performed." 

In response, counsel submitted a letter, dated May 8, 2009, from the petitioner's program manager. 
As to the duties of the proffered position, that letter states: 
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[The beneficiary would use her] skills to participate in the 
design, development, testing, debugging, and documenting of bioinformatics web
based applications [NIH] that [the petitioner] has been instrumental in creating for 
NIH. She operates in a multi-disciplinary group of scientists, software developers, 
and operations staff who provide support, training, consultation services and 
informatics tools to the research community in the areas of bioinformatics and 
computational biosciences. [The beneficiary] will present new concepts and working 
prototypes to diverse audiences including scientists and senior scientific and IT 
management. 

That letter was not accompanied by the evidence requested or by any evidence that NIH has agreed 
to use the services of the petitioner or of the beneficiary. 

The director denied the visa petition on July 23, 2009, finding that the evidence provided does not 
demonstrate that, if it were approved, the beneficiary would be employed in a specialty occupation. 
That decision relied upon Defensor v. Meissner, 201 F. 3d 384 for the proposition that, if the 
petitioner intends to assign the beneficiary to work for another entity who will assign the 
beneficiary's duties, that other entity must provide a description of the duties to which the 
beneficiary will be assigned and that other entity must also explain the educational requirements 
necessary for that position. 

On appeal, counsel argued that reliance upon Defensor is misplaced. Counsel noted that Defensor 
involved nurses, and that it is a settled fact that some nursing positions do not require bachelor's 
degrees. Counsel noted that the instant position is labeled a position for a bioinformatics software 
developer, asserted that all such positions require a minimum of a bachelor's degree or the 
equivalent in a specific specialty, and reasoned that, therefore, the end-user of the beneficiary's 
services need not provide a description of the beneficiary's duties or an explanation of its 
requirements for the position. Counsel provided no evidence that all bioinformatics software 
developer positions require a minimum of a bachelor's degree or the equivalent in a specific 
specialty. 

The unsupported statements of counsel on appeal or in a motion are not evidence and thus are not 
entitled to any evidentiary weight. See INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter 
of Ramirez-Sanchez, 17 I&N Dec. 503 (BIA 1980). 

Counsel correctly described the facts underlying the Defensor case. The AAO sees no indication, 
however, that the court sought, in that case, to limit the reasoning in its decision to cases involving 
nursing positions or to positions whose job titles make clear that they may not require a bachelor's 
degree in a specific specialty. In any event, the AAO does not rely on the job title alone to 
determine whether a particular job qualifies as a specialty occupation position. That the petitioner 
chooses to label the instant position a bioinformatics software developer does not excuse the 
petitioner from demonstrating, consistent with the applicable statutes, regulations, and case law, that 
the position qualifies as a specialty occupation position. 
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The descriptions of the duties of the proffered position are unusually abstract. Those descriptions 
state that the beneficiary would "operate[] in a multi-disciplinary group of scientists, software 
developers, and operations staff," and that she would "present new concepts and working prototypes 
to diverse audiences." The record contains no indication that those duties would require a minimum 
of a bachelor's degree or the equivalent in a specific specialty. 

The most concretely described duty is that the beneficiary would "develop web[ -]based applications 
using applications." Those same duties were subsequently 
restated as "participate in the elopment, testing, debugging, and documenting of 
bioinformatics web-based applications." Although counsel makes no such argument, those duties 
suggest that the position may be for a computer systems analyst or a computer programmer. The 
AAO notes that neither of those job categories normally requires a minimum of a bachelor's degree 
or the equivalent in a specific specialty. 1 Further, the record contains no indication that the ability to 
develop web-based applications based on only be gleaned from a 
bachelor's degree program in a specific specialty or its equivalent. 

Further, the AAO observes, as did the director, that the evidence in the record of proceeding 
indicates that the petitioner will not be assigning the beneficiary's duties, and will not have ultimate 
control over the work she performs. Notwithstanding that the proffered position is designated a 
bioinformatics software developer position, the petitioner was obliged, in accordance with the 
reasoning in Defensor, to obtain, from NIH, a description of the duties to which it would assign the 
beneficiary and its requirements for performance of those duties. Without that evidence, the 
petitioner cannot demonstrate that the proffered position is a position in a specialty occupation. 

1 The Handbook states, "When hiring computer systems analysts, employers usually prefer applicants who 
have at least a bachelor's degree." That employers "usually prefer" a bachelor's degree does not suggest that 
a bachelor's degree is categorically a minimum requirement for such positions. Further, it does not indicate 
that even for computer systems analyst positions that may require such a degree, a degree in any specific 
specialty is required. 

Similarly, in the chapter entitled Computer Software Engineers and Computer Programmers, the Handbook 
states the following: 

Many programmers require a bachelor's degree, but a 2-year degree or certificate may he 
adequate for some positions. Some computer programmers hold a college degree in computer 
science, mathematics, or information systems, whereas others have taken special courscs in 
computer programming to supplement their degree in a field such as accounting, finance, or 
another area of business. 

That chapter does not indicate that computer programmers require a bachelor's degree and does not indicate 
that, for those programmer positions that do require a bachelor's degree, the degree must be in any specific 
specialty. 



Page 7 

The petitioner's failure to establish the substantive nature of the work to be performed by the 
beneficiary precludes a finding that the proffered position is a specialty occupation under any 
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A), because it is the substantive nature of that work that 
determines (1) the normal minimum educational requirement for the particular position, which is the 
focus of criterion 1; (2) industry positions which are parallel to the proffered position and thus 
appropriate for review for a common degree requirement, under the first alternate prong of criterion 
2; (3) the level of complexity or uniqueness of the proffered position, which is the focus of the 
second alternate prong of criterion 2; (4) the factual justification for a petitioner normally requiring a 
degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization 
and complexity of the specific duties, which is the focus of criterion 4. 

The AAO finds that the director did not err in her determination that the record before her failed to 
establish that the beneficiary would be employed in a specialty occupation position, and it also finds 
that the argument submitted on appeal has not remedied that failure. Accordingly, the appeal will be 
dismissed and the petition denied on this basis. 

The record suggests additional issues that were not identified in the director's decision denying the 
petition. 

The regulation at 8 C.F.R. § 214.2(h)(2)(i)(A) identifies a "United States employer" as authorized to 
file an H-IB petition. "United States employer" is defined at 8 C.F.R. § 214.2(h)(4)(ii) as follows: 

United States employer means a person, firm, corporation, contractor, or other 
association, or organization in the United States which: 

(1) Engages a person to work within the United States; 

(2) Has an employer-employee relationship with respect to 
employees under this part, as indicated by the fact that it may 
hire, pay, fire, supervise, or otherwise control the work of any 
such employee; and 

(3) Has an Internal Revenue Service Tax identification number. 

The United States Supreme Court determined that where federal law fails to clearly define the term 
"employee," courts should conclude that the term was "intended to describe the conventional master
servant relationship as understood by common-law agency doctrine." Nationwide Mutual Ins. Co. v. 
Darden, 503 U.S. 318, 322-323 (1992) (hereinafter "Darden") (quoting Community for Creative 
Non-Violence v. Reid, 490 U.S. 730 (1989)). The Supreme Court stated: 

"In determining whether a hired party is an employee under the general common law 
of agency, we consider the hiring party's right to control the manner and means by 
which the product is accomplished. Among the other factors relevant to this inquiry 
are the skill required; the source of the instrumentalities and tools; the location of the 
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work; the duration of the relationship between the parties; whether the hiring party 
has the right to assign additional projects to the hired party; the extent of the hired 
party's discretion over when and how long to work; the method of payment; the hired 
party's role in hiring and paying assistants; whether the work is part of the regular 
business of the hiring party; whether the hiring party is in business; the provision of 
employee benefits; and the tax treatment of the hired party." 

Darden, 503 U.S. at 323-324 (quoting Community for Creative Non-Violence v. Reid, 490 U.S. at 
751-752); see also Clackamas Gastroenterology Associates, P. C. v. Wells, 538 U.S. at 440 
(hereinafter "Clackamas"). As the common-law test contains "no shorthand formula or magic phrase 
that can be applied to find the answer, ... all of the incidents of the relationship must be assessed 
and weighed with no one factor being decisive." Darden, 503 U.S. at 324 (quoting NLRB v. United 
Ins. Co. of America, 390 U.S. 254,258 (1968)). 

Although counsel asserted that the petitioner would be the beneficiary's employer, the nature of the 
arrangement described suggests that the petitioner would not be controlling or supervising her work. 
While social security contributions, worker's compensation contributions, unemployment insurance 
contributions, federal and state income tax withholdings, and other benefits are still relevant factors 
in determining who will control an alien beneficiary, other incidents of the relationship, e.g., who 
will oversee and direct the work of the beneficiary, who will provide the instrumentalities and tools, 
where will the work be located, and who has the right or ability to affect the projects to which the 
alien beneficiary is assigned, must also be assessed and weighed in order to make a determination as 
to who will be the beneficiary's employer. Without full disclosure of all of the relevant factors, the 
AAO is unable to properly assess whether the requisite employer-employee relationship will exist 
between the petitioner and the beneficiary. Based on the scenario described by counsel, however, it 
would appear that the petitioner would not, in fact, be the beneficiary'S employer under the common
law test outlined supra. The appeal will be dismissed and the petition denied on this additional 
basis. 

Yet further, the April 18, 2009 RFE asked the petitIOner to provide the employment contract 
between itself and the beneficiary, the contract for services between itself and NIH, and copies of 
work orders for the particular job to which the beneficiary would be assigned. Those documents 
were not provided. That evidence was material to the issues of whether the work to which the 
beneficiary would be assigned qualifies as specialty occupation work, and to whether the petitioner 
has, in fact, any work at all to which it will assign the beneficiary and whether that work existed and 
was readily available at the time the instant petition was filed. See 8 C.F.R. § 103.2(b)(I). Counsel 
did not provide the requested evidence and provided no satisfactory explanation of that omission. 
Failure to submit requested evidence that precludes a material line of inquiry shall be grounds for 
denying the petition. 8 C.F.R. § 103.2(b)(14). The appeal will be dismissed and the petition will be 
denied for this additional reason. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
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Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. When the AAO denies a petition on multiple alternative grounds, a 
plaintiff can succeed on a challenge only by showing that the AAO abused its discretion with respect 
to all of the AAO's enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. 
Supp. 2d at 1043. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 
The appeal will be dismissed and the petition denied. 

ORDER: The appeal is dismissed. The petition is denied. 


