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DISCUSSION: The service center director initially approved the nonimmigrant visa petition. Based 
upon information obtained during the beneficiary's nonimmigrant visa interview process at a U.S. 
consulate, the director determined that the beneficiary was not eligible for the benefit sought. The 
director, therefore, properly served the petitioner with a notice of his intent to revoke the approval of the 
petition. The director ultimately revoked the '.!pjJl'oval of the petition and the matter is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be 
denied. 

On the Form 1-129 visa petition, the petitioner described itself as a contract engineering firm. To 
employ the beneficiary as a senior piping designer, the petitioner endeavors to classify him as a 
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(l5)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. § llOl(a)(l5)(H)(i)(b). 

The director revoked approval of the visa petition because he determined that the petitioner failed to 
demonstrate that the certified Labor Condition Application (LCA) in the record corresponds to the 
job offered to the beneficiary. Specifically, the director found that the petitioner had not 
demonstrated that the location for which the LCA was certified is the location at which the 
beneficiary would be employed. 

On appeal, counsel contended that the director's decision to revoke approval of the visa petition does 
not accord with the law and the evidence of record. Counsel asserted that the LCA corresponds to the 
visa petition and was correctly used to support it, and that the director's decision, therefore, should be 
overturned 

The AAO bases its decision upon its review of the entire record of proceedings, which includes: (1 ) 
the petitioner's Form 1-129 and the supporting documentation filed with it; (2) the service center's 
notice of intent to revoke (NOIR); (3) the response to the NOIR; (4) the director's decision revoking 
approval of the visa petition; and (5) the Form 1-290B and counsel's brief in support of the appeal. 

The regulation at 8 C.F.R. § 2l4.2(h)(4)(i)(B)(l) states: 

Before filing a petition for H-1B classification in a specialty occupation, the 
petitioner shall obtain a certification from the Department of Labor that it has filed a 
labor condition application in the occupational specialty in which the alien(s) will be 
employed. 

While the Department of Labor (DOL) is the agency that certifies LCAs before they are submitted to 
USCIS, the DOL regulations note that it is within the discretion of the Department of Homeland 
Security (DHS) (i.e., its immigration benefits branch, USCIS) to determine whether the content of an 
LCA filed for a particular Form 1-129 actually supports that petition. See 20 C.F.R. § 655.705(b), 
which states, in pertinent part: 

For H-1B visas ... DHS accepts the employer's petition (DHS Form 1-129) with the 
DOL certified LCA attached. In doing so, the DHS determines whether the petition is 
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supported by an LCA which corresponds with the petition, whether the occupation 
named in the [LeA] is a specialty occupation or whether the individual is a fashion 
model of distinguished merit and ability, and whether the qualifications of the 
nonimmigrant meet the statutory requirements of H-l B visa classification .... 

[Italics added] 

On the LeA submitted to support the visa petition, the petitioner stated that the lJ~ll~ll 
employed in Houston, Texas. The petitioner'~. address as stated on the LCA is 

On the Form 1-129 visa petition the petitioner stated that the beneficiary would work at _ 
In Part 1 of that visa petition the petitioner listed 

counsel's address as its own. 

With the petition counsel provided a letter, dated March 27, 2007, from the petitioner's president. 
That letter contains a description of the ostensible duties of the proffered position. The service 
center approved the visa petition on May 15,2007. 

Although the initial submissions contair;'Jl .-\,,'0 discrepant statements pertinent to the precise 
location where the beneficiary would work, nothing submitted with the visa petition suggested, in 
any other way, that he would be assigned to work for any other company. 

On March 26, 2009 the director sent the petitioner the NOIR. That NOIR related that USCIS had 
been informed by the U.S. consulate in Venezuela that the to work for the 
petitioner on its own projects, but expected to work for the . The NOIR 
asserted that the location where the beneficiary would work is not, therefore, within the area for 
which the LeA is valid. The director noted that USCIS intended to revoke approval of the visa 
petition and accorded the petitioner 33 days in which to respond to the adverse evidence. 

In response, counsel submitted an undatcJ, unsigned Job Order; a letter from _ a letter from 
TRS Staffing Solutions (TRS), a South Carolina Corporation; and a letter from the petitioner's 
president. 

The undated, unsigned Job Order, on a form provided by TRS, indicates that_ wanted TRS to 
provide it with five principal/senior piping designers. What official of Fluor issued that order is not 
indicated. That request described the duties of the position as follows, 

Be able to develop a plant, area or unit plot plan; responsible for development of any 
piping layout; responsible for development of any vessel orientation; supervise 
development of design model; re:;poi.':.::,';e for checking of piping plan and isometric 
drawings; recognize and report problems on flow sheet; solve flexibility problems not 
requiring computer application; coordinate with other disciplines to insure 
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compatibility of design; and travel, as required to assure successful execution of 
project & dept. goals. 
*Responsible for understanding the entire Code of Conduct and complying with its 
requirements 
*Other duties as assigned 

The Job Order described the requirements of the proffered position as, "Bachelors Degree / 10+ 
years of applicable design experience." It indicated the duration of the job would be . 
36+ months" and that those who worked pursuant to that order would be "Based at the 

Whether all of the work would be performed there was not stated. 

The letter from TRS is dated April 23, 2009, and states that TRS is a wholly-owned subsidiary of the 
It further states that, al1bough TRS provides personnel to other companies, "TRS 

does not place any [of the petitioner's] contractors with anyone other than Fluor." 

The letter from-. which is dated September 4,2007, states that~ was 
obtaining professional personnel from the petitioner, through TRS. It states that 

process of 
address is 

The letter from the petitioner's president is dated September 18, 2007 and states that the petitioner 
has provided project management, engineering design, and procurement services to _ since 1999 
and that _ was recently awarded multiple projects and has contracted with the petitioner for 
additional support and service. 

The petitioner'S president provided short descriptions of three of the projects to which he alluded. 
One of those projects is to expand the refining capacity of the 

_ The petitioner's president stated that the project was underway with completion of the 
detail engineering design scheduled for the second quarter of2009. 

Another is to provide engineering and design work to a project of the 
in Beaumont, Texas. The petitioner's president stated that the petitioner was to front-end 
engineering and design for the project and that the project was scheduled to be on-line in 2011. The 
petitioner's president did not indicate when the petitioner's front-end engineering and design work 
was scheduled to be completed. 

The petitioner's president described the third project as "a Canadian Crude Oil Expansion Project" 
for BP Whiting, Indiana. He stated that the project was underway and that completion of the detail 
engineering design efforts was scheduled for completion in January 2009. 

Finally, the petitioner's president stated that the beneficiary would work on the Eastman Chemical 
Company project in Beaumont, Texas. 

Of those three projects, the closest to Houston, Texas is the project in Beaumont, Texas. Beaumont, 
Texas is about 80 miles from Houston, ibo::: k,,('~)j.iGn for which the LCA is valid, and 100 miles from 
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Sugar Land, Texas, where the petitioner has more recently indicated that the beneficiary would 
work. Nothing in the record indicates the percentage of the beneficiary's time that would be spent at 
the petitioner's offices, or at the offices of Fluor, or at the various job sites. The AAO notes, 
however, that the unsigned, undated job order suggests that the proffered position requires travel. 

Counsel also provided his ovm letter, dated /\pril 24, 2009, in which he noted that" is located in 
Sugar Land, Texas, which is part of the Houston Metropolis. 

The AAO notes that, when it submitted the visa petition and the LCA, the petitioner did not indicate 
that the beneficiary would work for any other company. By listing its own address on the visa 
petition as the work location, the petitioner asserted that the beneficiary would work at that address. 
Only after it was confronted with the fact that the beneficiary expected to work for Fluor did the 
petitioner amend its claim, acknowledging that the beneficiary would, in fact, work for another 
company at another location. 

Doubt cast on any aspect of the petitioncr'sproof may, of course, lead to a reevaluation of the 
reliability and sufficiency of the remaining evidence offered in support of the visa petition. It is 
incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective 
evidence, and attempts to explain or reconcile such inconsistencies, absent competent objective 
evidence pointing to where the truth, in fact, lies, will not suffice. Matter of Ho, 19 I&N Dec. 582, 
591-92 (BIA 1988). Doubt cast on the veracity of any of the petitioner's assertions similarly affects 
the scrutiny its remaining assertions receive. 

The director revoked approval of the visa petition on June 22, 2009, finding that the LCA could not 
be used to support the instant visa petition because it did not correctly identify the beneficiary'S 
work site. 

On appeal, counsel further noted that Sugar Land is within the same metropolitan statistical area as 
Houston. The AAO observes that none of the worksites described in the petitioner's president's 
September 18, 2007 letter is within the Houston-Sugar Land-Baytown Metropolitan Statistical Area 
and none is within typical commuting distance of either Houston or Sugarland. Counsel also argued 
that USCIS has no authority to invalidate a LCA or deem it invalid. The AAO notes that, as was 
explained above, 20 C.F.R. § 655.705(b) makes clear that determining whether an LCA can be used 
to support a given visa petition is manifestly within the power of USCIS. 

Initially, on the LCA, the petitioner stated that the beneficiary would work in Houston, Texas. 
Subsequently, on the visa petition the petiti{;~1er asserted that the beneficiary would work at the 
petitioner's own offices in Land, Texas. Later still, the petitioner admitted that it intended to 
provide the beneficiary to and stated that" would assign him to 
work on the Eastman ~H'''''HJl'''''U 

The disparate assertions of the petitioner pertinent to the work location and the subsequent bits and 
pieces of evidence of yet more work locations strongly suggest that the beneficiary would be 
employed neither in Houston nor in Sugar Land, Texas if the visa petition were approved. As the 
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petitioner has not demonstrated where the beneficiary would work it has not shown that the LCA 
submitted to support the visa petition corresponds to it. Approval of the visa petition was correctly 
revoked on that basis, though pursuant to somewhat different reasoning. In any event, the petitioner 
has not demonstrated that it intends for the beneficiary to work in the area for which the LCA is 
valid, the appeal will be dismissed and the petition will be denied on that basis. 

The record suggests additional issues that were not addressed in the decision of revocation. 

The regulation at 8 C.F.R. § 214.2(h)(1)(i) states: 

(h) Temporary employees--(1) Admission of temporary employees--(i) General. 
Under section 101(a)(15)(H) of the Act, an alien may be authorized to come to the 
United States temporarily to perform services or labor for, or to receive training from, 
an employer, if petitioned for by that employer. ... 

The regulation at 8 C.F.R. § 214.2(h)(2)(i)(A) identifies a "United States employer" as authorized to 
file an H-IB petition. The regulation at 8 C.F.R. § 214.2(h)(2)(i)(F) allows a "United States agent" 
to file a petition "in cases involving workers \'/ho are traditionally self-employed or workers who use 
agents to arrange short-term employment on their behalf with numerous employers, and in cases 
where a foreign employer authorizes the agent to act on its behalf." Nothing in the instant case 
suggests that the petitioner filed the visa petition as an agent. The issue is narrowed, therefore, to 
whether the petitioner qualifies as a U.S. employer. 

"United States employer" is defined at 8 C.F.R. § 214.2(h)(4)(ii) as follows: 

United States employer means a person, firm, corporation, contractor, or other 
association, or organization in the United States which: 

(1) Engages a person to -,,10:'1:, 'vvithin the United States; 

(2) Has an employer-employee relationship with respect to employees 
under this part, as indicated by the fact that it may hire, pay, fire, 
supervise, or otherwise control the work of any such employee; and 

(3) Has an Internal Revenue Service Tax identification number. 

To qualify as a United States employer, a petitioner must satisfy all three of the criteria at 8 C.F.R. 
§ 214.2(h)( 4)(ii). Further, the petitioner must satisfy the criteria at the time that the petition is filed. 
This is obvious in the plain reading of 8 C.:-<',R, <·214.2(h)(2)(i)(A). USCIS regulations affirmatively 
require a petitioner to establish eligibility for the benefit it is seeking at the time the petition is filed. 
See 8 C.F.R. I03.2(b)(l). 

The petitioner's current assertion is that the beneficiary would work exclusively for. Whether 
he would work at_ own location or at some other jobsite or at successive jobsites has not been 
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convincingly demonstrated. Although counse! asserted that the petitioner would be the beneficiary's 
employer, the nature of the arrangement counsel described suggests that the petitioner would not be 
controlling or supervising his work. The AAO finds that the petitioner would not, in fact, be the 
beneficiary'S employer pursuant to the scenario now claimed. The AAO further finds that the 
petitioner does not appear, and does not claim, to be filing as an agent pursuant to 8 C.F.R. 
§ 214.2(h)(2)(i)(F). Because the petitioner is neither the beneficiary'S potential employer nor an 
agent it has no standing to submit a Form 1-129 visa petition for him. The appeal will be dismissed 
and the petition will be denied for this additional reason. 

Further, 8 C.F.R. § 2l4.2(h)(2)(i)(B) requires the petitioner to provide an itinerary of the places 
where the beneficiary would work and his duties at each location. The petitioner now claims that the 
beneficiary would work exclusively for Ft~:(/r, but the evidence shows that, even if that is so, the 
work might not take place exclusively, nor principally, at Fluor's own location. 

However, the assertion of the petitioner on the LCA that the beneficiary would work in Houston, the 
assertion on the visa petition that the beneficiary would work at the petitioner's location in Sugar 
Land, the implication in the petitioner's president's letter that the beneficiary would work 
exclusively for~ at location, and the fact that the same letter listed three more potential 
worksites and asserted that the beneficiary would be employed on one of them, taken together, 
suggest that, contrary to the petitioner's current assertion, the identity and number of end-users for 
whom the beneficiary would work, and the locations where the beneficiary would work, is unsettled. 
The petitioner has not, therefore, providcc t::<: itinerary required by 8 C.F.R. § 214.2(h)(2)(i)(B). 
The appeal will be dismissed and the petition denied for this additional reason. 

Further still, as was noted above, where the beneficiary will ultimately work and for whom has not 
been established. Although the record contains a description of the duties of the proffered position 
provided in the petitioner's president's March 27, 2007 letter, and one taken from the unsigned, 
undated, unattributed job order that purports to have been issued by an unidentified official of_ 
the beneficiary'S work may be directed and supervised by neither the petitioner, nor by~, nor yet 
by _, but by one of the companies to whom. is providing personnel, or by several of them 
sequentially. 

As was noted above, to determine whether a particular job qualifies as a specialty occupation 
position, the AAO does not rely on the job title. The petitioner's failed to establish, with a statement 
that is demonstrably from the prospective end-user or end-users of the beneficiary's services, the 
substantive nature of the work to be performed by the beneficiary. This precludes a finding that the 
proffered position is a specialty occupation under any criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A), 
because it is the substantive nature of that work that determines (1) the normal minimum educational 
requirement for the particular position, which is the focus of criterion I; (2) industry positions which are 
parallel to the proffered position and thus appropriate for review for a common degree requirement, 
under the first alternate prong of criterion 2; (3) the level of complexity or uniqueness of the proffered 
position, which is the focus of the second alternate prong of criterion 2; (4) the factual justification for a 
petitioner's normally requiring a degree Of its :ivalent, when that is an issue under criterion 3; and (5) 
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the degree of specialization and complexity of the specific duties, which is the focus of criterion 4. The 
petitioner did not demonstrate that it would employ the beneficiary in a specialty occupation. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 L.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


